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treated in a more extenſive manner, 
than the nature of this work will 


= permit. Fain would I glide: down 


A Uo: oy but J am carried away 


e W moſt pre- 
dices 3 for it is almoſt a general rule, that where- 
er we find agreeable manners, there commerce 
duriſnes; and that, wherever there is commerce, 
ere we meet with agreeable manners. 
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Chip. 2. 


(2) Hol- 
land. 


trifling things, khoſe which humanity would de- 
mand, are chere dons. or There ren, only for | 


| buying, the other has an intereſt in ſelling; and thus 
their union is founded on their mutual neceſſities. 


THE SB PIRNET 


Let us not be aſtoniſhed then, if our manners are 


1 leſs ſavage than formerly. Commerce has every 
where diffuſed a knowledge of the manners of all 


nations ; theſe are compared one with another, and 
from this compariſon ariſe the greateſt advantages, 
Commercial laws, it may be ſaid, improve man- 


ners, for the ſame feaſon as they deftroy them. 


They corrupt the pureſt morals*; this was the 
ſubje& of Plato's complaints; and we every day 


tee that they poliſh and refine the moft bgrbarous. 
$47 CHAP. __ 
FEES Of the Spirit of Coin mmerce. 


EACE. is the natural effect of trade. Two 
nations who traffic with each other become re- 
ciprocally dependent; for if one has an intereſt in 


But if the ſpirit of commerce unites nations, it 


1 
p< 1 


5 


does not in the ſame manner unite individuals. We . , 


ſee, that in () countries where tho people move only 
by the ſpirit of commerce, they make a traffic of 


all the humane, all the moral virtues: che moſt 


money. 


The 1 of aka e 1 the mit of man | 
a certain ſenſe of exact juſtice, oppoſite:on-the one 
hand to robbery, and an the ather to thoſe moral 

+ Ceæſar ſaid of the Gauls, that they were ſpoilt by the neigh- 
boyrhood and the commerce of Marſeilles; inſomuch that they 
who formerly always conquyped the Germans. were rage 
come inferior to them. Har bs the Gault, Lib. ak _— 


& - * i 4 


% r AMA © 

virtues which forbid” our always adhering e$gjaly' to 3 * 

the rules of private intereſt, and TORY" us to "ON Chap. 3. 
this for the advantage of others. * 

The total privation of dude on e cba , 
produces robbery, which Ariſtatle "ranks - in the. 
number of means of acquiring yet it is not at all 
inconſiſtent with certain moral "virtues. Hoſpi- 
tality, for inſtance, 1 is moſt rare in trading coun- 
tries, while it is found in the moſt admirable . 
fection among nations of vagabonds. 4 

It is ſacrilege, ſays Tacitus, ' for a German to 
ſhut his door againſt any man whomſoever, whether 
known or unknown. He who has * behaved with 
hoſpitality to a ſtranger goes to ſhew him another 
houſe where this hoſpitality is alſo practiſed; and he 
is there received with the ſame humanity. But 
when the Germans had founded kingdoms, hoſpi- 
tality was become burthenſome. This appears by 
two laws of the (*) code of the Burgundians; one of (Tit. 38 


ſtranger ſhould be indemnified by the inhabitants, 
mT one ang N to pay his 4 1 proportion. 


CHAP. om 
Of 4 the Poverty of th TY | 


H ERE are two ſorts of poor; thoſe who are 
& rendered ſuch by the ſeverity of the govern- 
ment; theſe are indeed incapable of performing _ 
* moſt any great action, becauſe * indigence is a 
t qui mods hoſpes fuerat monſtrator oſpiti De morib, 
Germ. Vid. Caſar. & Belle Gal. Lib. vi. 
The B2 con- 


3, it | which inflicted a penalty on every barbarian, who 
We Bl preſumed to ſhew a ftranger the houſe of a Roman; 
wy . and the other decreed, that whoever received a 
ic 1 


Mo — er eas. , 


22 


rr 
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4 


B 2 2 conſequence of their ſlavery. - Others are poor, only 
Chap. +: becauſe they either "deſpiſe, or know not the conve- 


Florence, Wa and Holland, engaged in com- 


ſaid *, « that be did not lile that the ſame people 


T HE SPIRIT 


niencies of life; and theſe are capable of accompliſh- 
ing great things, e their, poverty W a 
PAY of their A 


C HAP. av. 


of Conmeree in different Governments. 


\ - 


RA DE has ſome relation to forms of —_ 

vernment. In a monarchy it is founded on 
luxury, and the /ſingle view with which it is carried 
on, is to procure every thing that can contribute to 
the pride, the pleaſure, and the capricious whimſies 
of the nation. In republics, it is commonly found- 
ed on Economy. Their merchants having an eye 
to all the nations of the earth, bring from one 
what is wanted by another. It is thus that the 
republics of Tyre, Carthage, Athens, Marſeilles, 


merce. 

This kind of traffic has a natural relation to a == 
republican government; to monarchies it is only | 
occaſional. For as it is founded on the practice of 
gaining little, and even leſs than other nations, and 
of remedying this by gaining inceſſantly, it can 
hardly be carried on by a people ſwallowed up in 
luxury, who ſpend much, and ſee m—_ bur ob- 
jects. of grandeur. . Lad 

Cicero was of this opinion, when, he * julliy 


4 ſhould be at once both the lords and factors of the . 


: * Nolo eundem populum i e & portitorem eſſe ter- 
rarum. 


1 univerſe. 


| OF: LAWS. 
3 e univerſe.” For this would indeed be to ſuppoſe, B 22 

| that every individual in the ſtate, and the whole ſtate Chap. 4. 
collectively, had their heads conſtantly filled with 
grand views, and at the ſame time with ſmall ones 
which is a contradiction. 

Not but that the moſt noble enter riſes are com- 
pleated alſo in thoſe ſtates, which ſubſiſt by fe 
nomical commerce: they have even an intrepidity, 
not to be found in monarchies: 4 and the” Teaſon is 
this: „„ 7 "$3754. 8811 

One branch PR commerce leads to Aseler, the 


| ſmall to the moderate, the moderate to the great; 
J 
S 


thus he who has gritified' his deſire of gaining a 

little, raiſes himſelf to a ſituation; in which he i is "not 

leſs deſirous of gaining a great deal. ED 
Beſides, the grand enterpriſes of ee are 


N always neceſſarily connected with the affairs of the 

5 public. But, in monarchies, theſe public affairs 
| give as much diſtruſt to the merchants, "as in free 

7 ſtates they appear to give ſafety; Great enterpriſes 
therefore in commerce are not for nnn n 

a = for republican governments. 0 

y In ſhort, an opinion of greater tungs 4s to ice 5 
4 poſſeſſion of property in theſe ſtates, makes them 
bY undertake every thing. They flatter themſelves with 

1 the hopes of receiving great advantages from the 

* ſmiles of fortune, and therefore boldly expoſe what 

= they have already acquired, in order to acquire more; 
Py ring nothing but as the means of obtaining. 2 
y A GENERAL RULE. A nation in — 1a 
+ bours more to preſerve than to acquire; a free nati- 
be on, more to acquire than to preſerve. 


4 
2 
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CHAP, v. 


of Nati that have entered. into. an eue 


Commerce. 5 
„e NINA EIL ES. . wegen nen in th 
Chap. 5. midſt of .a_ tempeſtuous ſea; Marſeilles, a 


7 which all the winds; the ſhelves of the ſea, 
the diſpoſition of the coaſts, point out for a landing- 
place, . became. frequented by marinefs; while the 
ſterility of the adjacent equntry. determined the. citi- 
zens to an œcοοM̃ical commerce. It was neceſſary 
that they ſhould be laborious, to ſupply, what nature 
had refuſed ; that they ſhould. be juſt, in order to 
live among er nations, from whom they were 
to derive their proſperity z that they ſhould: be mo- 
derate, chat they tnight always enjoy the Greets of a 
tranquil government; in fine, that they; ſhould be 
frugal in their manners, that they might perpetually 


enjoy a trade the more e as it was leſs euer. 
tageous. n een Te 


We every. where fee SED and. tag gre = 
birth to a commerce founded on œαον]iœi While 
men are Tonſtrained to take reſuge in marſhes, in 
iſles, in the ſhallows: of tbe ſeat and even on focks 

| themſelves. Thus it was, that Tyre, Vemce, and 
the cities of Holland vere . founded: |:: Fugitives 
found. there a place of ſafety; It was neteſſary that 
they ſhould, ſuhſiſt ; they drew e their ub 
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the re of | England, with ne of commerce. 


HE tariff or cuſtorns of Eagland, are very 13 4 1 
unſettled, with reſpect to other nations ? they oi -2 
afe changed, in ſome meaſure, with every patlia: hap. 
ment, either by taking off particular duties, ors * 
by impoſing new ones. They 7 endeavour BY this 
means ſtill to preſerve their independence. Su- 
premely jealous with .refpe&t to trade, — bind 
themſelves but little by enden and be oor ur Ker on 5 
their own' laws.” 

Other nations have made the Interells of com 
merce yield to thoſe of polities; the Engliſh,” n 
the contrary, have always made their political inter- 
eſts give way to thoſe of commerce. 

They know better than any other people upon 
earth, how to value at the ſame time theſe three 
great advantages, 1 commerce, and liberty. 


CHAP. VII. 


0 


hh what manner the ebe Commerce has bn 
ſometimes  reftrained. 


'N a kingdoms ] laws have been FEW ex- 
tremely proper to humble the ſtates that bave 
entered into the œcοοmical commerce. They have 
forbid their importing any merchandiſes, except te 
product of their reſpective countries; and have per- 
mitted them to traffic only in veſſels built in the 
kingdom to which they brought their commodities. 
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XX. 
Chap. 8. 


and who are rendered jn ſome ſort dependent by the . 


9 views, and whoſe. extended tr 


(*) Du 
Halde, 
Vol. II. 


pag. 170. 


THE SRNIX JIT 

It is neceſſary that the kingdom which impoſes 2 
theſe laws ſhould itſelf be able eaſily to engage in 
commerce; otherwiſe it will, at leaſt, be an equal 
ſufferer. It is much more advantageous to trade with 


a commercial nation, whoſe profits are moderate, 


affairs of. commerce; with a nation, whoſe larger 
rade enables them to 
diſpoſe of their ſuperfluous . merchandiles. z with a 
wealthy nation, who can take off many of their com- 
modities, and make them a quicker return in ſpecie; 
with a nation under a kind of neceſſity to be faithful, 


pacific from principle, and that ſeeks to gain, and 


not to conquer: it is much better, I ſay, to trade with 
ſuch a nation, than with others, their conſtant rivals, 
who will never grant ſuch great advantages. 


C HAP. VIII. 5 
Of wht Prohibition af Commerce. wart] 


vr! * 


TT is a true maxim, that one nation ſhould 

never exclude another from trading with it; 
except for very great reaſons. The Japaneſe trade 
only with two nations, the Chinefe and the Dutch. 
The (*) Chineſe gain a thouſand per cent. upon. ſugars, 
and ſometimes as much by the goods they take in 
exchange. The Dutch make nearly the ſame pro- 
fits. Every nation that acts upon Japaneſe prin- 
ciples muſt neceſſarily be deceived; for it is ! 


petition which ſets a juſt value on 'merchandiſes, OY 


eſtabliſhes the relation between tbem. 

Much leſs ought a ſtate to lay itſelf under an yy” 
gation of ſelling its manufactures only to 2 ſingle 
nation, under a dene of, their thing all at a cer- 


tain 


O F. LAW S. 95 


tain price. The Poles, in this mannes, diſpoſe of FOR 


their corn to the city of Dantzicki; and ſeveral In- ns 95 
dian princes have made a like contract for their 
ſpices with the Dutch *.- Theſe agreements are pro- 
per only for a poor nation, whoſe inhabitants are 
ſatisfied to forego the hopes of enriching themſelves, 
provided they can be ſecure of a certain ſubſiſtence; 

or for nations, Whoſe ſlavery conſiſts either in! res 


nouncing the uſe of thoſe things which nature has 


given them, or in being obliged to ſubmit to a diſ- 
advantageous commerce. 


F * 


Sn ATH. 
An Inſtitution adapted to economical Commerce. 


N ſtates that carry on an Economical com- 
L merce, they have luckily eſtabliſhed banks, 
which, by their credit, have formed a new ſpecies of 
wealth; but it would be quite wrong to introduce 
them into governments whoſe commerce is founded 
only in luxury. The erecting of banks in countries 
governed by an abſolute monarch, ſuppoſes money 
on the one ſide, and on the other power: that is, on 
the one hand the means of procuring every thing, 


| without any power, and on the other the power, 
| without any means of - procuring . at all. In a 
government of this kind, none but the prince ever 
had, or can have a treaſure; and wherever there 


is one, it no ſooner becomes great, than it becomes 
the treaſure of the prince. 


For the ſame reaſon, all aſſociations of en 
in order to carry on a particular commerce, are im- 
* This was firſt eſtabliſhed by the Portugueſ e. Fr, Pirard's 

V, vf, . xv. Part 2. 


10 THE S HRIXJ T 
ner proper in abſolute governments. The deſign of 
Chap. x0, theſe companies is to give to the wealth of private 

perſons the weight of publie riches. But, in thoſe 
governments, this weight can be found only in the 
prince. Nay, they are not even always proper int 
ſtates engaged in œconomical commerce: for, if the 
trade be hot ſo great as to ſurpaſs the management 
of partieular perſons, it is much better to leave it 
open, than by excluſive n 0 to reſtrain the 
liberty of commerce. 


* 


CHAP. X. 


<A 


_ The ſame Subject continued. 


Free port may be eſtabliſhed in the dominiors . 
[ of ſtates whoſe commerce is œconomical. 
That economy in the government, which always 
attends the frugality of individuals; is, if I may fo 
expreſs myſelf,” the ſoul of its Economical com- 
merce. The loſs it fuſtains with feſpect to cuſtoms, 
it can repair by drawing from the wealth and in- 
duſtry of the republic. But in a monarchy, a ſtep 
of this kind muſt be oppoſite to reaſon; for it could 
have no other effect, than to eaſe luxury of the 
weight of taxes. This would be depriving itſelf of 
the only advantage that luxury can procute, and 
of the only curb which, in a contiturion like this, 
it is capable W 192 


wal 


CHAP. 


nner 


Draa 7 Tt 
b ai 10 e e en e eee 
5 o the Freedom of Commerce, „„ 


freedom of commerce i is not a power grant- BO ON 

ed to the merchants to do what they pleaſe r (n 
this opal be more properly its lavery. The con- Ki. 
ſtraint of the merchant is not the conſtraint of com- 
merce. It is in the freeſt countries that the mer. 

chant finds innumerable obſtacles; and he is never 
leſs croſſed by laws, than in a country. of ſlaves. 

| England prohibits the exportation of her wool; 

coals muſt be brought by ſea to the capital; no hor- 

ſes, except geldings, are allowed to be exported; and 

the * veſſels of her colonies, trading to Europe, muſt 

take in water in England. The Engliſh conſtrain 

the 8 bat it is in fayour of commerce. 


> 5 11 AP. XII. | 1 : 
" What 2 is that deftroys this Liberty. TI 


7 Herever commerce fubſiſts, cuſtoms are 
VV cſtabliſicd. Commerce is the exportation 
and importation of merchandiſes, with a view to the 
advantage of the ſtate: 'cuſtonis are a certain right 
over this ſame exportation and importation, AG an 
alſo on the advantage of the ſtare, © From hence it 
becomes neceſſary, that the ſtare ſhould be neuter 
between its cuſtoms and its corntnetce, that neither 
of theſe two interfere with each other, and then the 
inhabitants enjoy a free commerce. 

The farming of the cuſtoms deſtroys commerce 
by its injuſtice, and vexations, as well as by the ex- 


» AR of navigation, 1660. It is only i in time of war, mat 
che merchants of Boſton and Philadelphia ſend their veſſels di- 
"OP to the Meditetrancan, | 35 


= ces 


1 


hs + 


* 
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1 — 2 ceſs of the impoſts: but, independent of this, it de- 
Chap. 13. ſtroys i it even more by the difficulties that ariſe from 

it, and by the formalities it exacts. In En TE 
where the cuſtoms are managed by the Kings E 
cers, buſineſs is negotiated with'a ſingular dexte 
one word of writing accompliſhes the greateſt affairs! | 
The merchant need not loſe an infinite deal of time; 
he has no occaſion for a particular commiſſioner, 
either to obviate all the diffcultiey of the faritiefs, 
or to fubmir to en , RF e e 


iy * 
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The Laws > G concerning the Cmfſcation 6 / 
| at as th ai 2 | 


\HE Magna Charta of England forbids the 
: ſeizing and confiſcating, in caſe of war, the 
effects of foreign merchants z except by- way of re- 
Prifals. It is very remarkable, that the Engliſh haye 
made this one of the articles of their liberty. { 
In the late war between Spain and England, the 
former made a law which puniſhed with death 
thoſe who brought. Engliſh, merchandiſes into the | 
dominions of Spain; and the ſame penalty on thoſe 
who carried Spaniſh. merchandiſes into E ngland, An | 
| ordinance like this cannot, L belieye, find a prece : 
dent in any laws, but thoſe of Japan. It equally 
ſhocks humanity, the ſpirit of- commerce, and _the 
harmony which. ought to ſubſiſt in the proportion 
of penalties; it confounds All our ideas, making 
that a crime ooh, the ſtate Which! is only a a „Tielä- 
non uf civit polity.” iy v0.57 OO eee 
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CHAP. Xlv. 


f c ſeizing the Perſons of Merchants. 
FY | 
5 O 1 0 N tad) made a law, that the 3 Cow; 
| ſhould no longer ſeize the body for civil debts. dae ä 
| This law he (?) received from Egypt. It had been (i fin. 
| made by Boccoris, and renewed by Se/oftris. , arch, in 
This law is extreamly good, with reſpect to the —— Tow: 
generality of civil * affairs ; but there. is ſufficient Gee 
reaſon for its not being obſerved in thoſe of com- Ses upon ufery. 
- Wmerce. For, as merchants are [obliged to intruſt 3 
large ſums, frequently for a very ſhort time, and Part 2. 
to pay money as well as to receive it, there is a ne- Chap. 3- 
ceſſity, that the debtor ſhould conſtantly fulfil his 
engagements at the time prefixed ; and from hence 

it becomes neceſſary to wo a conſtraint on his pets 

ſon. 

In affairs relating to common civil Sand the 

law ought not to permit the ſeizure of the perſon ; 

becauſe the liberty of one citizen is of greater im- 
portance to the public, than the eaſe or proſperity of 
another. But in conventions derived. from com- 

merce, the law ought. to conſider the public pro- 

ſperity, as of greater importance than the liberty of 

2 citizen; which, however, does not hinder the re- 
ſtrictions and limitations chat Mae me gin 

policy demand. n ce 


. e V 


* — * 
. 


„The Greek er were to 1 in preventing "wn 

rms and plow of any man from being taken in pledge, and _ 
yet permitting the REA of the rhilp himſelf. Din, Book I. | 
Part . mw „ ee 


* 3 - — 5 ef 
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C HAP. XV. 
An krcellant Law. 


Book Dmirable is that law of Geneva which-excludes 
bo. & from the magiſtracy, and even from the ad- 


16. - mittance into the great council, the children of thoſe 
who have lived or died inſolvent, except they have 
diſcharged their father's debts. It has this effect; it 

gives a confidence in the merchants, in the magiſ- 
trates, and in the city itſelf. There the credit of the 
individual has a all the weight of public credit. 


e HA P. XVI. 
Of the Judges of Commerce. | 


ENOPHON, in his 'book of - Revenues, 
would have rewards given to thoſe overſeers 
of commerce, who diſpatched the cauſes brought 

before them, with the greateſt expedition. He was 

ſenſible of the need of our modern juriſdiction of a 
0 r conſul. The Romans, in the lower empire 01, bad | 
ed. 4 this kind of tribunal for their mariners. ö 4 
aavicul, Phe affairs of commerce are but little ſuſceptible 3 
of formalities. Theſe are the actions of a day, and 
are every day followed by others of the ſame nature. 
Hence it becomes neceſſary, that every day. they 
ſhould be decided. It is otherwiſe with thoſe actionʒ 
of life which have a principal influence on futurity, 
but rarely happen. We ſeldom marry more than 


once: deeds and wills are not the work of every 
ve are but once of age. 


in 
(0. On Plate () Tays, "that in 2 ity, uber hem, is, no 
| =o Book maritime commerce, there ought not to be above 
half the 8 of civil laws: this is very true. 


Commerce 


E 


7 


Q N HAN N 1 TA 
Commerce briogs into the ſame country different B S AX x 
kinds af people; it introduces alſo a great number Chap. 17. 
of contracts, and of ſpecies of wealth, with various & 18. 
ways of acquiring it. 


Thus in 3 trading city, there are fever judges, 
and more ande TEE 


CHAP. xvII. 


That a Prince ought not to engage himſelf in com- 
| merce. 


HEOPHILUS () ſeeing a veſſel 30800 6) Zone, 
with merchandiſes for his wife Theodora, or- vas 
dered it to be burnt. © 1 am emperor, ſaid he, and 
< you make me the maſter of a galley : by what means 
<< fhall theſe poor men gain à livelibood, if we take 
<« their trade out of their bands?” He might have 
added, who ſhall ſet bounds to us, if we mono- 
polize all to ourſelves ? who ſhall oblige us ta ful- 
fil gur engagements ? our courtiers wih follow gur 
example; they will be more greedy, and more un- 
juſt than we: the people have ſome confidence in 
our juſtice, they will have none in our opulence: 
all theſe numerous duties, which are the cauſe of 
their wants, are certain proofs of ours. 


0 H A p. XVIII. 
'The fame Subject continued. 


HEN the Portugueſe and Caſtilians "I 
{way in the Eaft-Indies, commerce had ſuch 
end branches, that their princes did not fail to 


ſeize them. This "gk my S in thoſe 


; The 


) Leg. ſhould be merchants. This, ſaid the emperors (% 


| TH. S. FHN 
B OX The viceroy of Goa granted excluſive privileges 
Ch. 19. & to particular perſons. The people had no confidence 
20. in theſe men, and the commerce declined by the per- 
petual change of thoſe to whom it vas intruſted; 
no body took care to improve it, or to leave it entire 
to his ſucceſſor. In ſhort the profit centered in a 
few hands, and was not ſufficiently extended, 


C H A : of XIX. 
. Commerce in a Monarchy. 


N a monarchical government, it is contrary to the 
ſpirit of commerce, that any of the nobility 


4 7 Honorious and Theodoſius, would be pernicious. to. 

de comm. cities; and would remove the facility of buying and ſell- 

& leg. ult. ing between the merchants and the plebeians. | 
dereſcind. f . 

It is contrary to the ſpirit of monarchy, to admit 

vendit. | | 

the nobility into commerce. The cuſtom of ſuffer- 

ing the nobility of England to trade, is one of thoſe 

has there greatly contributed to 9 

the monarchical government. g 


Ar. X. 
A J. agiler Reflection. 


Erſons ſtruck with the practice of ſome ſtates 4 

imagine that in France they ought to make 5 
laws to engage the nobility to enter into commerce. 
But theſe laws would be the means of deſtroying 
the - nobility, without being of any advantage 
trade. The practice of this country is extremely 
wiſe; merchants are not nobles, though they may 
become ſo: they have the hopes of abtaining a de- 
Sres of nobility, unattended with its actual 1 inconve-' 
71 niencies. 


82 


Mencies. There is no ſurer way of being al anc 
Pove their profeſſion, than to manage it well, or Ckap- 
ich ſucceſs; the wangen of Nuke is s generally 
an affluent fortune. | | 
Laws which oblige every one to continue in his 
profeſſion, and to devolve i it to. his children, neither 
are nor can be of uſe in any but“ deſpotic king- 
doms; where no body eirher can, or Lon nk to haye 
emulation. * | 
Let none ſay, that every one will Ficceed better in 
his profeſſion, when he cannot change it for another. 
I fay, that a perſon will ſucceed beſt, when thoſe 
who have excelled hope to ariſe to another. 
The poſſibility of purchaſing honour with. gold, 
encourages many merchants to put themſelves in 
circumſtances by which they may attain it. I do 
not take upon me to examine the juſtice of thus 
bartering for money the price of virtue. There 
governments, where this may be very uſeful. %8 
In France, the dignity of the long robe, which 
places thoſe who wear it, between the great nobility 
and the people, and without having ſuch ſhining 
honours as the former, has all their privileges; 
| dignity, which, while this body the depoſitary of 
he laws is encircled with glory, leaves the private 
Wnembers in a mediocrity of forttne; a dignity in 
wich there is no other means of diſtinction, but by 
| ſuperior capacity and virtue, but which (till 1 leaves 
n view' one much more illuſtridus.” The warlike 
obility likewiſe, who conceive that whatever de- 
gree of wealth they are poſſeſſed of, "they y, may Kill | 
ncreaſe their fortunes ; who are Ahamed of a 7 | 
nting, If” they begin not with di iſipating, their 
This is actually very often the caſe in fc governments. 
Vol. II. C eſtates ; ; 
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Ros, x. eſtates ;; Who always ſerve their prince with their 
Chap.” 24. whole capital ſtock ; and when that is ſunk, make 

” room for others. who follow their. example; who go 
to war, that they may never be reproached with 
not having been there ; who, when they can no 
longer hope for riches, live in expectation of ho- 
nours; and when they have not obtained the latter, 
enjoy the conſolation of having acquired glory; 

theſe things together have neceſſarily contributed 
to augment the grandeur of this kingdom; and, 
if for two or three centuries it has been ingeſſantly 
increaſing in power, this muſt be attributed not t 
fortune, who. was never famed for en., bur 
to the goodneſs « of its laws, 


L 1 


c H A P. XXI. | ? 25 
25 o what Nations Commerce is prejudicial. 


ICHES conſiſt either in lands, or in moye- 
NK able effects. The ſoil of every country is com- 
manly poſſeſſed by. the natives. The laws of. m6 

ſtates render foreigners unwilling to purchaſe their | 

lands ; and nothing but the. preſence of the owner | 

improves them: this kind ” riches. therefore ber 

longs to every ſtate in particular. But ;moveable | 

effects, as money, notes, bills of exchange, ſtocks in 

companies, veſſels, and in fine, all, merchandiſes, be- 

long to the whole world | in general ; > Which in this xe 

ſpect is cor mpoled of but one ſingle ſtate, of which all 

the cker v upon earth are members. . The people 

no poſſeſs more of theſe mayeable effects, chan any 
other in the met, are the maſt rich. Some ſtates 

| have an 9 75 e quantity, acquired by. their comr 
Wie of Lada ee 


* e | a6 


—— - 
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induſtry, by 1 diſcoveries; and eve! by chance. B r 
The avarice of nations makes them quarrel for the Chap. 21. 
W moveables of the whole univerſe. If we could find 

a ſtate ſo:unhappy, as to be deprived of the effects of 
other countries, and at the ſame time of almoſt all 
its own, the proprietors of the lands would be only. 
W planters - to - foreigners. This ſtate, + wanting all, 
could acquire nothing; wherefore it would-be much 
better for the inhabitants not to have the leaſt com- 
merce with any nation upon earth; for commerce, 
in theſe circumſtances, mut Wine them to 
uu | 
A country that clnfiadaly. exports an W 
une or commodities, than it receives, will ſoon 
find the balance ſinking; it will receive leſs and 
leſs, till -er into extreme nn it wh receive 
nothing at all. 
In trading en ** ſpecie which agen 
vaniſhes quickly returns; becauſe thoſe nations that 
have received it, are its debtors: but it never re- 
turns into thoſe ſtates of which we have Juſt been 
ſpeaking, becauſe. thoſe. who have received : it owe. 
them nothing. o 0 | 
Poland will bn us er an i 1 has 
ccarcely any of thoſe things which we call the move- 
able effects of the univerſe, except corn the produce - 
of its lands. Some of the lords poſſeſs intire pro- 
vinces; they oppreſs the huſbandmen, in order to 
have greater quantities of corn, which they ſend ta 
ſtrangers,” to procure the » ſuperfluous demands of 
luxury. If Poland had no foreign trade, its inhabi- 
tants would be more happy. The grandees, who 
would have only their corn, would gie it to their 
E for ſubſiſtance; as: their too extenſive , 
4 OA Em NT | eſtates 


* ” 

" -_ 
EY 
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Book eſtates would become burthenſome, they would 
car. therefore divide them amongſt their peaſants every 
one would find ſkins or wool in their herds or flocks, 
ſo that they would no longer be at an immenſe ex- 
pence in providing clothes; the great, who are al- 
ways fond of luxury, not being able to find it but 
in their own country, would encourage the labour 
of the poor. This nation, I affirm, would then be- 
come more flouriſhing, at leaſt if it did not become 
barbarous; and this the laws might eaſily prevent. 
Let us next conſider Japan. The vaſt quantity 
of what they receive, is the cauſe of the vaſt quantity 
of merchandiſes they ſend abroad. Things are thus 
in as nice an equilibrium, as if the importation and 
exportation were but ſmall. Beſides, this kind of 
exuberance in the ſtate is productive of a thouſand. 
advantages : there is a greater conſumption, a greater 
quantity of thoſe things on which the arts are exer- 
ciſed ; more men employed, and more numerous 
means of acquiring power ; exigencies may alſo hap- 
pen, that may require a ſpeedy aſſiſtance, which ſo 
opulent a ſtate can better afford than any other. It 
is difficult for a country to avoid having ſuperflui- 
ties: but it is the nature of commerce to render 
the ſuperfluous uſeful, and the uſeful neceſſary. 
The ſtate will be therefore able to afford neceſſaries 
to a much greater number of ſubjects. 
Let us ſay then, that it is not thoſe nations who 
have need of nothing, that muſt loſe by trade; it is 
thoſe who have need of every thing. It is not ſach 
people as have a ſufficiency within themſelves, but 
thoſe who are moſt in want, that will find an ad- 


vantage en a ſtop to all commercial inter- 
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BOOK XXI. 1 
| of Faw relation to Commerce confidered | 


in the Revolutions tt has met with : in the 


FH orld. 61) bebe 
1-2000%- Q. BE 
Some general Confiderations. 
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HOU GH commerce be ſubject to great revo- Book 
lutions, yet it is poſſible that certain phyſical r f 
cauſes, as the qualities of the ſoil, or the gs in mY 
_— fix its nature for ever. 8 2 8 
We at preſent carry on the waſh of the Todles 
incvedy! by means of the ſilver which we ſend thither. 
The (*) Romans carried annually thither about fifty (a) Pliny, 
millions of ſeſterces ; and this ſilver, as ours is at Caps vi. 
preſent, was exchanged for merchandiſes which were * 
brought to the weſt. Every nation that ever traded 
to the Indies, has conſtantly carried Ny —_ 
brought merchandiſes in return. 
It is nature herſelf that produces chis effekt. The 
ndians have their arts adapted to their manner of 
7 living. Our luxury cannot be theirs : nor theirs 
our wants. Their climate neither demands nor 
permits hardly any thing which comes from ours. 
They go in a great meaſure naked; ſuch clothes as 
they have, the country itſelf furnithes; and their re- 
ligion, which is deeply rooted, gives chem an aver 
ſion for thoſe things that ſerve for our nouriſhment. 
n therefore nothing but our bullion, to 
C3 ſerve 


% 


( 


22 THE SPIRST 
Boo ſerve as the medium of value, and for this they give 
Chap. 2. us merchandiſes in return, with which the frugality 
4 offche people, and the nature of the country, fur- 

niſhes them in great abundance. _ Thoſe ancient 
9 = (*) authors who have mentioned the Indies, deſcribe 
Book: vi. them' Juſt as we now find them, as to. their Policy, 
2 2 cuſtoms, and manners. The Indies have ever been 
Book 15. the ſame Indies they are at preſent; and in every 
period of time thoſe who traded to that country, 


carried ſpecie thither, and brought none in return. 
eee ,. 
G the People of Ai. * 


u H E greateſt part of the people on \ the note of 
Africa are ſavages and barbarians; The prin- 
cipal reafon, I believe, of this is, becauſe the ſmall 
countries capable of being inhabited, are ſeparated 
from each other by large and almoſt unitihabitable 
tracts of land. They are without induſtry, or arts, 
They have gold in abundance, which they receive 
immediately from the hand of nature. Every civi- 
lized ſtate is therefore in a condition to traffic with 
them to advantage; by raiſing their eſteem for things 
of no be ar HEE uns a very high Price return. 


* 
* 


ee en k. m. 


577 ae of the People in the ohh . eee 
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NE e there is > ind ef belaner bemaemn as 
ſouthern and, northern nation. The frſt have 
every cohHEnience of life; and few of ith wants: the 
ſc 6 few ai. ID 
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ene, nature u given much, and n but Boon! 
| little; to the other, ſhe has. given but little, and Chap, 4 
demands a great deal. The equilibrium is main- 

tained by the lazineſs of the ſouthern nations, and A 
vy the induſtry and activity which ſhe has given to | 
W thoſe in the north. The latter are obliged to under · 
30 exceſlive labour, without which they would want 
every thing, and degenerate into barbarians. This 

has naturalized ſlavery to the people of the ſouth: 

| as they can eaſily diſpenſe with riches, they can 
more eaſily diſpenſe with liberty. But the people 
of the north have need of liberty, for this can beſt 
procure them the means of ſatisfying all thoſe wants 
which they have received from nature. The people 
of the north, then, are in a forced ſtate, if they are 
not either free or barbarians. Almoſt all the peo- 
ple of the ſouth are in ſome meaſure in a ſtare of 
eee a IR faves ono aneer wn OY 
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The principal Difference, between the G , 1 N ce of the 
3. 4 153 1 Ancients and the Moderns. . 28112 9 


HE world: has found itſelf, from time to tinge 
1 in different ſituations ;-by which the face of 
commerce has been altered. The trade of Europe 

is at preſent carried on principally from the north 
to the ſouth; and the difference of climates is the 

| Cauſe that the ſeveral nations have great occaſion 
for the merchandiſes of each other. For example, 
the liquors of the ſouth, which are catried to the 
north, form à commerce little known to the an- 
cients, Thus the burthen of veſſels; which was 
formerly rm neee RE 
ſent NIE CN: 1 . Ai 8 * I 
1 T 1 The 
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B e The ancient commerce, as far as it is known to 
Chap. g. us, was carried on from one port in the Mediterra- 
nean to another; and was almoſt wholly confined 
to the ſouth. Now the people of the ſame climate, 
having nearly the ſame things of their own, have 
not the ſame need of trading amongſt themſelves as 
with thoſe of a different climate. The commerce 
of Europe was therefore wa leſs extanced Tas 
at pen. 
This does not at all cin 1 I __ ſaid 
* our commerce to the Indies: for here the prodi- 
gious difference of climate deſtroys all bande 55 
4420 4 hep eee Tl ISHS $1504; 


. 


| nA, een 
ion | 1: _ Other Differences,” 5 | 


laters is ; ſometimes deſtroyed by conquerors, 
ſomerimes cramped by monarchs; it traverſes 
the AN flies from the place where it is oppreſſed, 
= ſtays where it has liberty to breathe : it reigns 
at preſent where nothing was formerly to be ſeen | 
but deſerts, i ſeas;' and rocks; and * it x 
W ve now there are only deſerts. 11 | 
To fee Cholchis in its preſent — dv 
no more than à vaſt foreſt; where the people are 
every day decreaſing, and only defend their liberty 
to ſell themſelves by piece. meal to the Turks and 
Perſians; one could never imagine, that this. coun+ 
try had ever, in the time of the Romans, been full 
of cities, where commerce convened all the nations 
of the world. We find no monument of theſe facts 
G01 w.. in the country itſelf; there are no traces * _— 
(?) Lib. ii except in (*) Pliny and () Strabb -o "EE | 
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The hiſtory of commerce, is that of the commu- Be 
XXI. 

nication of people. Their numerous defeats, and n „ 

the flux and reflux of populations and mung 

here dum _ moſt extraordinary events. 4s be 


e — 

Wo the Commerce of the Ancients... ab 
E immenſe treaſures of Semiramis ( ) which (*) Diodo- 
could not be acquired in a day, aiveius reaſoned” b. 
believe; that the Aſſyrians them ſelves had pillaged other 
rich nations, as other nations afterwards pillaged them. 

The effect of commerce is riches; the conſequence 

of riches, luxury; and that of luxury, the perfection 

of arts. We find that the arts were carried to great 
perfection in the time of Semiramis (o) j which is a (*) Ibid. 
ſufficient indication, - that a Pte a commerce 

was then eſtabliſhed, © N + 

In the empires of Aſia there was n commerce 
of luxury. The hiſtory of luxury would make a fine 
part of that of commerce. The luxury of the Per- 
ſians was that of the Medes, as w_ n * _ 

Medes was that of the Aſſyrians. 

Great revolutions have happened in Aſia. The 
north-eaſt parts of Perſia, viz. Hyrcania, Mar- 
giana, Bactria, Sc. were formerly full of flouriſſing 
cities (), which are now no more; and the north of 5 ay, 
this (4) empire, that is the iſthmus which ſeparates (; G = 
the Caſpian and the Euxine ſeas, was covered with Strabo, 
cities and nations, which are now deſtroyed. ib. 2. 

Exatoſthenes () and Ariſtobulus deurt from Pa. - (1) Strabo, 
troclus, that the merchandiſes of India paſſed by the () . 
Oxys into the ſea of Pontus. Marcus Varro * tells ibid. 

'* See Pliny, Lib. vi. Cap. 17. See alſo Strabo, Lib. xi, upon the | 
paſſage by which the merchandiſes were conveyed Som the Finds | 
io the _ | us 
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582 us, that, the time when Pompey commanded agalnſt 
Chap, 6. Mithridates, they were informed, that people went 
in ſeven days from India to the country of the Bac- 
trians, and to the river Icarus, which falls into the 
Oxus; that, by this means they were able to bring 
the merchandiſes of India acroſs the Caſpian ſea, and 
to enter the mouth of the Cyrus; from whence it | 
waz only hve days paſſage to the Phaſis, a river 
diſcharges itſelf into the Euxine ſea. | There is ho 
doubt but it was by the nations inhabiting theſe eve: 
ral countries, that the great empires of the Aſſyrians, 
Medes, and Perſians, had a communication with 
ths moſt diſtant parts. of the eaſt and weſt. 
An entire ſtop i is now put to this communications 
BY 3 All theſe countries have been laid waſte by the“ Tar, 
tars, and are ſtill infeſted by this deſtructive nn. 
The Oxus no longer runs into the Caſpian ſea ; the 
Tartars, for ſome private ꝶ reaſons, have changed 
. its courſe, and it now loſes itſelf in: the barren ſands: 
The Jaxartes, which was formerly a barrier abe: 
tween the polite and barbarous nations, has had, its 
courſe turned in the ſame manner by the Tartarsand 

it nd longer empties itſelf into the-fea. | 11 +515) 
e) Clau- Scleucus-Nitator formed (?) the project of gaining 
Grin Fl. the Euxine to the Caſpian ſea. This project, which 
Lib. vi. wauld dn — the commerce of thoſe 
N TY n: vaniſhed at his death. We are not certain 


s i is « the reafon why thoſe who hays deſcribed this eduntiy, | 
1 it has hen in the poſſeſſion of the Tartars. have entirely dis- 


1 ieee it. The. made of the Caſpian ſea, by ders the 
E CZar Peter 1. has diſcovered the e 5 ious errors our modern 

6 2 ; and by this it appears, that is confermable te che 
Nr af — aficients. , See Pl. Libs. vi. Ga. 3 


enkinſon” account of this, i, the Celleion, 0 1 ages 
# the RA Vel. 10 LE 2 a 


1 1 He was Rain by Prolemy — % dd lde 
An 4 3 3 | ic 


* 


- 


it could 1 3 * 8 iſthmus which Book 
ſepafates the two. ſeas: This country is at preſent Chap. 
very little known; it is depopulated, and full of 
foreſts.; however water is not wanting, for an inſi- 

nite number of rivers roll into it from Mount Cau- 

caſus : but as this: mountain forms the north of the 
iſthmus, and extends like two arms (*) towards the (2 Se See 
ſouth, it would have been a grand obſtacle to ſuch abo: e! 
an enterprize, eſpecially in thoſe W * 
not the art of maleing Duices e mois ian 42 

It may be imagined, that Seleucus would. — 
| Joined the two ſeas in the very place where Peter I; 
has ſince joined them; that is, in that neck of land 
where the Tanais approaches the Volga: but the 
north of the Caſpian ſea was not tnen diſcovered. - 

While the empires of Aſia enjoyed the er n 
Bt luxury, the Tyrians had the commerce of œcono- 
my, which they extended through the world. Bo- 
chard has employed the firſt book of his Canaan, in 
enumerating the colonies which they ſent into all the 
countries bordering upon the ſea: they paſſed the 
pillars of Hercules, and wn 
the coaſt of the ocean. * 

In thoſe times their pilots were obliged to Kalle 
the coaſts, which were, if I may fo expreſs myſelf, 
their compaſs. Voyages were long, and painful; 
The laborious voyage of Ulyſſes has been the fruit- 
ful ſubje& of the: Gaſt Poren in che old, next- t6 
er: which alone has the preference. 

The little knowledge which the dan 80 as 
weld had of thoſe. who were far diſtant from them, 
favoured the nations engaged in the economical com- 
merce. They managed trade with as much obſcurity 

+ They 2. and made a ſettlement at Cr. 
3 $1531} > a8 
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() Kings, have fleets. Solomon () employed in this naviga- 


THE SPIRgQGT 

B — x as they pleaſed: they had all the advantages which the 
Chap. 6. Moſt 8 nations could e over the moſt ig 
nor unt. 7 11 1498 

The Schruns a mn whey by ein religion 

n their manners were averſe to all communication 

with: ſtrangers, had ſcarcely at that time any foreign 

trade. They enjoyed a fruitful ſoil, and great plenty. 

Their country was the Japan of choſe times; ; ic w_—_ 

ſeſſed every thing within itſelf. - t 

So little jealous were theſe people of commerce, | 

that they left that of the Red-ſea to all the petty na- 

tions that had any harbours in it. Here they'ſufs 

fered the Idumeans, the Syrians}* and the Jews, to 


= i. tion the Tyrians, who knew theſe ſeas. 
ym | Joſephus (%) ſays, that his nation dag ae 


Lib. ii. employed in agriculture, knew little of navigation: 
Sale * the Jews therefore traded only occaſionally in the Red- 
Fav oops ſea... They took from the Idumeans Eloth and Ezion- 
; geber, from whom they received this commerce; they 
Joſt theſe two cities, and with them loſt this commerce: 

It was not ſo with the Phœnicians: theirs was not 

a commerce of luxury; nor was their trade owing to 
conqueſt: their frugality, their abilities, their induſtry, 

their perils, and the hardſhips they ſuffered, rendered 

them neceſſary to all the nations of the world. 
Before Alexander, the people bordering on the 

Red: ſea traded only in this ſea, and in that of Africa. 

The aſtoniſhment which filled the univerſe at the diſ- 

covèery of the Indian ſea, under that conqueror, is of 

Chap. I. chis à ſufficient proof. I have obſerved (e), that bullion 
oy Vas always carried to the Indies, and never any brought 
from thence; now the Jewiſh fleets,” which brought 

gold and filver by the way of the Red - ſea; returned 

from Africa, and not from the Indies. T. Beſides, 


TUB | 
coaſt of Africa; for the ſtate of navigation ar that 
time is:a convincing; Proof, that. they did not ſail to 
a very diſtant ſnore. 18 N ON 
I am not ignorant, that the foods of e and 
| en returned only every three years; but 1 
do not ſee that the time taken up in the voyage is 
any proof of the greatneſs of the diſtanſggGGG. 

Pliny and Strabo inform us, that the junks of 
India and the Red. ſea were twenty days in performs 
ing a voyage, which a Greek or Roman veſſel would 
accompliſh in () ſeven. In this proportion, a voy⸗ 
age of one year made by the fleets of Greece or ;- 


by thoſe of Salomon 151 l tho 


Two ſhips of unequal ſoiftneſi as not perform 
their voyage in a time proportionate totheir ſwift- 
neſs. Slowneſs is frequently the cauſe of much 
greater ſlowneſs. When it becomes neceſſary to fol- 
low the coaſts, and to be inceſſantly in a different 
poſition, when they muſt wait for a fair wind to get 


ſailor takes the advantage of every favourable mo- 


ſituation, and waits many days for another change. 
This ſlowneſs of the Indian veſſels, which in an 
equal time could make but the third of the way of 
thoſe of the Greeks and Romans, may be explained 
by what we every day ſee in our modern navigation. 
The Indian veſſels, which were built with a kind of 
ſea-ruſhes, drew leſs water than thoſe of Greece and 
Rare, which were of wood, and joined with iron. 
We may compare theſe Indian veilels to thoſe at 
preſear * uſe of i in ports of little depth of water. 


j 


» Beſides, this navigation was made on the eaſtern 


Is 2 Such 


B o'o * 


Chap. 6. 


(See Pf- 


ny, Lib. vi. 
Cap. | 
Rome would take very near Ne SO Wes and Stra- 


bo, Lib. 


XV. 


out of a gulph, and for another to proceed; a good 


ment, while the other ſtill continues in a difficult 


5 XXI. 
Chap. 6. 
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Such are thoſe of Venice, and even of all * ly 
in general, of the Baltic, and of the province of 
+ Holland. | Their ſhips, which ought to be able to 
go in and out of port, are built round and broad at 
the. bottom; while thoſe of other nations, h hive 
good harbours, are formed to fink deep into the 
water. This mechaniſm renders theſe laſt mentioned 
veſſels able to fail much nearer to the wind; while the 


Abſt can hardly fail, except the wind be nearly in the 


poop. A ſhip that ſinks deep into the water fails 
towards the fame ſide with almoſt every wind: 
this proceeds from the reſiſtance which the veſſel, 
whilft driven by the wind, meets with from the 
water, from which it receives a ſtrong ſupport; and 
from the length of the veſſel which preſents its ſide 
to the wind, while from the form of the helm the 
prow is turned to the point propoſed ; ſo that ſhe 

can fail very near to the wind, or, in other words; 
very near to the point from whence the wind blows; 
But when the hull is round and broad at the bottom; 
and conſequently draws little water, it no longer 
finds this ſteady ſupport ; the wind drives the veſſel; | 
which is incapable of reſiſtance, and can run then 
but with a ſmall variation from the point oppoſite to 
the wind. From whence it follows, that broad bor- 
nen veſſels are longer in performing voyages. | 
1. They loſe much time in waiting for the wind; 


eſpecially if they are obliged frequently to change 


their courſe. 2. They ſail much flower, becauſe 
not having a proper ſupport from a depth of water, 


they cannot carry ſo much ſail. If this be che caſe 


* AThey are woftly ſhallow ; but "Sicily" has excellent * 
- + Ifay the xg an ee Tor the Ports of 


| ane deep enough.” 279% 1126 av bam inzleig 


«6 ; d 


nnn 


—. 


Wiese 2 ene A „e LS n yz et * Ph, * 4 


difference, how great muſt that have bern. in W 


0 F L A WAIT | 3% 
at a time when the arts are every where. bs ata 1 
time when art corre&s the defects f nature, 3 
even Sf art itſelf ; if at this time, I ſay, we find this 


navigation of the ancient ? a od. G2 
J cannor yet leave. this ſubject. The Tadian u tet + 
ſels were ſmall, and thoſe of the Greeks and Romans. 4 
if ve except. their machines built for oſtentation, ©” 
much leſs than ours. Now the ſmaller the veſſel, che "i 
greater danger it encounters from foul Weather. & ö 
rempeſt that would ſwallow up a ſmall veſſel, wauld © 
only make a large one roll. The more one bady.is 


3 by another in bigneſs, the more its ſurface 


is relatively ſmall. From whence it follows, that in 
2 ſmall ſhip there is à leſs proportion, that is, a 
greater difference as to the ſurface of the veſſel. and 
the weight or lading ſhe can carry, than in a large 
one. We know that it is a pretty general practigę, 
to make the weight of the lading equal to that f 
half the water the veſſel is able to contain. upp 
poſe à veſſel will contain eight hundred tons, her ladn 
ing then muſt be four hundred; and that of a vaſſel 
which would hold but four hundred tons of water, 
the firſt ſhip will be to the weight ſhe: carries, a8. 5 
to 45 ang chat of the ſecond, as 4 00 2. Let us ſupy 


poſe then, that the ſurface of the 8 e is. to the 


ſurface. of the ſmaller, as 8 to 6: the furface of this 
will be to her weight as 6 to 2, While the ſurface of 
the former will be to her weight only as 80 t0 4. 
Therefore as the winds and waves act only upon the 


furface, dhe Large veſſel will by her weight” refit 


 thelr jripetapliry much more chai the fig. 
We nd from hiſtory, t chat before the * | 
A Mo | 


32 T HN $PIRPT 
$5 5 of the mariners compaſs, four attempts were made 
Chap. 6. to ſail round the coaſt of Africa. The Phœnicians 
0 Pliny, ſent by * Necho, and Eudoxus () flying from the 
| = ; wrath of Ptolemy-Lathyrus, ſer out from the Red- 
Pompont. fea, and ſucceeded. Sataſpes (*) ſent by Xerxes, 
us Mela, and Hanno by the Carthaginians, ſet out from the 
N ure of Hercules, and failed in the attempt.” 
G Hero- The capital point in ſurrounding Africa was, to 
dotus in diſcovet and double the cape of Good-hope. Thoſe 
Meipo- who ſet out from the Red-ſea found this cape nearer 

by half, than it would have been in ſetting out from 
the Mediterranean. The ſhore from the Red-ſea is 
not ſo ſhallow, as that from the cape + to Hercules's 
pillars. The diſcovery of the cape by Hercules's 
Pillars was owing to the invention of the compaſs, 
which permitted them to leave the coaſt of Africa, 
and to launch out I into the vaſt ocean, in order to 
fail towards the iſland of St. Helena, or towards the 
coaſt of Braſil. It was therefore very poſſible for 
them to ſail from the Red- ſea into the Mediterra- 
nean, but not to ſet out from the Mediterranean 
to return by the Red-ſe. i» 
Thus, without making this grand circuit, after 
which they could hardly ever hope to return, it was 
moſt natural to trade to the eaſt of Africa by the Red- 
ſea, and to the weſtern coaſt by Hercules's _ 
He v was deſirous of conquering it. © Herodotus, Lib. iv. 
0 4 Add to this what I ſhall ſay in VO vii. of oy Book, 
on the Navigation of Hanno. 
. » In the months of October, Norembet, bs and Jas 
nuary, the wind in the Atlantic ocean is found to blow north- } 
eaſt ; our ſhips therefore either croſs the line, and to avoid 
the wind which. is, there generally at calf, they direct their | 


courſe to. the ſouth; or elſe they enter into the torrid. gone, 
In thoſe places where the wind is at weſt, 
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CH AP. VII. 


Of the Commerce of the Crook and that of 10. 
+» after the conqueſt of Aerander. 20 1115 


Taz firſt Greeks. were all pirates. Minos 
who enjoyed the empire of the ſea, Was only Ci 


more ſucceſsful, perhaps, than others in piracy 


for his maritime dominion extended no farther than 


round his own iſle. But when the Greeks became 
a great people, the Athenians obtained the real do- 


W minion of the ſea; becauſe this trading and victo- 
rious nation gave laws to the moſt potent monarch 


A 3 
* E * 
8 — 
2 
— — 
? 
* 


Book 


ci 7 | 


(Jof that time; and humbled the maritime powers (*) The 


of Syria, of the iſle of Cyprus, and Phcenicia. 
But this Athenian lordſhip « of the ſeas deſerves to 
be more particularly mentioned. Athens, ſays Xe- 


enemies, while the Athenians are eng aged in diſtant 
« expeditions. Their leaders ſuffer their lands to be 
* deſtroyed ; and ſecure their wealth,, by ſending it 
fo ſome iſland, The populace, who are not poſſeſed 
« of lands, have no "uneaſineſs. But if the Athenians 


1 inhabited an iſland, and beſides this, enjoyed © the 


W cc 


empire of the ſea, they would, as long as they were. 

poſſeſſed of theſe advantages, be able to annoy others, 

< and at the ſame time be out of all danger of 1 
« annoyed.” One would imagine that ee 

was ſpeaking of England. 

The Athenians, a people whoſe heads were fill- 

ed with ambitious projects; the Athenians, who | 


* 


augmented their jealouſy, inſtead of increaſing their 


influence; Who were more attentive o extend 
Vor. II. D FEOF, "7 "Oy 


- 


king of 


Perſia. 


99 nophon (), rules he Jes; but as the country of (+) On che 


iT Attica is Joined to the continent, it 7s ravaged by — 
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Book their maritime empire than to enjoy it; whoſe 


Chap. 7. 


(*) See 


Strabo 
Lib. viii. 


trade was almoſt wholly confined to Greece, and 
to the Euxine ſea; ; from whence they drew their 174 


corruption, which their opulence began. They 


from this ſeminary came the greateſt part of thoſe 


Preſumed to commit to writing. 
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political government was ſuch that the common 
people diſtributed the public revenues amongſt 
themſelves, while the rich were in a ſtate of oppreſ- 
ſion ; the Athenians, I ſay, did not carry on ſo ex- 
tenſive a commerce as might be expected from the 
produce of their mines, from the multitude of their 
ſlaves, from the number of their ſeamen, from their 
influence over the cities of Greece, and above all, 
from the excellent inſtitutions of Solon. Theit 


ſubliſtence. 


Corinth ſeparated two ſeas, and opened and ſhut 
the Peloponneſus : : it was the key of Greece, and a 
city, in fine, of the greateſt importance, at a time 
when the people of Greece were a world, and the Is 
cities of Greece, nations. Its trade was very exten- Wl 
ſive, having a port to receive the merchandiſes of 


Aſia; and another thoſe of Italy: for the great dif- 
ficulties which attended the doubling cape Malea, 
where the (*) meeting of oppoſite winds cauſes ſhip- 
wrecks, induced every one to go to Corinth, and 
they could even convey their veſſels over land from 
one ſea to the other. Never was there a city, in 
which the works of art were carried to ſo high a 
degree of perfection. But here religion finiſhed the 


erected a temple to Venus, in which more than a 
thouſand courteſans were conſecrated to that deity ; 


celebrated beauties, whoſe hiſtory Athenæus has 


* 


Four * events happened in the reign of Alex- 
ander, 


24 


93 * A w 8. 3 5 | 
ander, which entirely changed the face of commerce: Boo 
the taking of Tyre, the conqueſt of Egypt, that like- Me 2 
wiſe of the Indies, and the diſcovery of the ſea which 
lies ſouth of that country. The Greeks of Eegypr | 
found themſelves in an excellent ſituation for carrying 
on a prodigious commerce; they were maſters of the 
ports of the Red-ſeaz Tyre, the rival of all the trading 
nations, was no more; they were not conſtrained by 


I, the ancient * ſuperſtitions of the country; A and Egy pt 
E- as become the centre of the univerſe, * 
1 


= The empire of Perſia extended to the Indus (). n= | 
2 b . 
I arius, long before Alexander, had ſent (*) ſome (+) Heros 

Wcſlcls which ſailed down this river, and paſſed even dotas in 


; ; Into the Red-ſea. How then were the Greeks the Melpo- 


4 rt who traded to the Indies by the ſouth? Had webe. 
ne ot the Perfians done this before? Did they make 

ae o advantage of ſeas which were ſo near them; of 

No he very ſeas that waſhed their coaſts ? Alexander, 

of t is true, conquered the Indies; but was it neceſſary 

f. or him to conquer a country, in order to trade 

a, ith it? this is what I ſhall now examine, 

p- WE Ariana (e), which extended from the Perſian Gulf (e) Strabo, 
d far as the Indus, and from the South- ſea to the = 7: 
m ountains of Paropamiſus, depended indeed in 

in ſome meaſure on the empire of Perſia : but in the 

a bbuthern part it was barren, ſcorched, rude, and un- 

xe cultivated, Tradition (*) relates, that the armies of Den. 
y emiramis and Cyrus periſhed in theſe deſerts; and Lib. xv, 
A Alexander, who cauſed his fleet to follow him, could 


not avoid loſing in this place à great part of his 
army. The Perſians left the whole coaſt to the 


„ao bag (). rhe Orite, and other barbargus , Pliny 
4 A, th 2 
. e Which infpired an reren for Magen de „ 


> nations, Lb. v, 
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Book nations. Beſides, the Perſians were no * oreat fail 

Chap. 7. ors, and their very religion debarred them from 
entertaining any ſuch notion as that of a mari 
commerce. The voyage undertaken by Darius f 
direction upon the Iodus, and the Indian fea, pro: 
ceeded rather from the capriciouſneſs of a prince 
vainly ambitious of ſheving his power, than from 
any ſettled regular project. It was attended with no 
conſequence, either to the advantage of com merce, 
or of navigation. They emerged from their igno- 
rance, only to plunge into it again. 


(1) Sabo, Beſides, it was/a received opinion () before the 
expedition of Alexander, that the ſouthern parts of Wi 


Lib. xv. 
India were uninhabitable+. This proceeded from a 


(*) Ibid. tradition that (o) Semiramis had brought back from | of 


thence only twenty men, and Cyrus but ſeven. 


Alexander entered by the north. His deſign was f Y 


to march towards the eaſt : but having found a part | K 


of the ſouth full of great nations, cities and rivers; 
he attempted to conquer it, and ſucceeded. 
se then formed the deſign of uniting the Indies 
to the weſtern nations by a maritime commerce, as 
he had already united them by the colonies he a 
eſtabliſhed ay land. 


He ordered a fleet to be built on che Hydaſpes 0 
n 


and then fell down that river, entered the Indus, at 
+ failed even to its mouth. The fleet followed the 


4 Foot from the Ing along the haphs. of the,country 


* They "lated: not u 1 25 rivers. leſt hes ſhould delle 5 
leh?" Hyder Religion of the Perfrans. - Even to this day they 
have no maritime commerce. Thoſe who. take to the ſea, 5 

= treated by them a8 A iſts. 


dis was 1 an ideal conqueſt. 


I + Herodotus ſin Me pomene) ſays, that Darius conquered the 4 | 
. Indies ; this muſt be underſtood mY o mean Pons; and eren 
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of the Ole, of the Idhyophagi, of eat and 1 
Perſia. He built cities, and would not ſuffer the Chap. 7. 


my Ithyophagi (“) to live on fiſh,” being deſirous of () . 
$5 WY having the borders of the ſea inhabited by civilized Cn. 

9; nations. Oneſecritus, and Nearchus, wrote () a 091 1 
A WY joutnal of this voyage, which was performed in ten 

m months. They arrived at Sufa, where they found 
Alexander, who gave an entertainment to his whole 
army. He had left the fleet at Patala®, to go. 

Q- 


thither by land. 

SE This prince Had founded Alexandria, n A vie 
ne of ſecuring his conqueſt of Egypt; this was a key to 
ot pen it in the very place Where the Kings his F prede- 
eeſbrs had a key to ſhut it; and he had not the leaſt 
ought of à commerce, of which the diſcovery of 
ee Indian fea could alotie Hive Hi the ide. 454 
The kings of Sytia left the” commerce of the 


1 —è | Buh eo thote of Egypt, and attached themſelves 
„ay to the northern trade, Which was carried on by 


ears of the Oxus and the Caſpian ſex, They then 


ies 3 imagined that this ſea was part of the (e) northern () vn 
as ocean. Seleucus and Antischus applied themſelves Can. 13 


co make diſcoveries in it, With a particular attention; & Strabo, 
and with this view they ſcoured it wich their fleets (a), Lib. i. 


es, hat part which Scleutus' ſurveyed, was called the {@ \ Pliny, 
nd WF Seleucidian ſea; that which Anita diſcovered; Lib. ii. 
ne received the rare of the Sea of Antiochus. Atten- Cap . 
de to the projects they Might have formed of at- 


racking Europe from Hence on the back of Gaul and - 
Getrhaty, they neglected the ſeas on the fouth ; 


* A city in the iſland of Paralena, at the mouth. of the Indus. - | 

+ Alexandria was founded on a flat ſhore, called: Rhacotis, 
where, in ancient times, the kings had kept a ar to pre- 
vent a all ſtrangers; and more particularly the 'Greeks, from enter- 


ing the country. Pliny, Lib. v. Cap. 10. Strabo. Lil. xvi. 
by D 3 whether 


38 


Boot whether it was that the Ptolemy” s, by means of their 
Chap © fleets on the Red-ſea, were already become the maſ⸗ 


{*) Pliny, Nicator penetrated as far as the Ganges (), and by 


"Lib. vi. 
Cap. 17. 


time affairs; or in fine, that the general ſubmiſſion of 


flatter themſelves with the hopes of further conqueſts, 


a part of the ocean. The expeditions, of Alexan- 


the ſouth of this ſea was known, it was at firſt taken 
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ters of it; or that they had diſcovered an invincible 
averſion in the Perſians againſt engaging in mari- 


all the people in the ſouth, left no room for them to 


I am ſurpriſed, I confeſs, at the obſtinacy with 
which the ancients believed that the Caſpian ſea was 


der, of the kings of Syria, of the Parthians and the 
Romans, could not make them change their ſenti= 
ments; notwithſtanding theſe nations deſcribed the 9 
Caſpian ſea with a wonderful exactneſs: but men 
are generally ſo tenacious of their errors, that they 
acquieſce to truth as late as poſſible. When only 
for the ocean; in proportion as they advanced along 3 
the banks of the northern coaſt, inſtead of imagining. Wl 
it a great lake, they ſtill believed it to be the ocea We 
that here made a fort of a bay; when they jos. 
almoſt finiſhed its circuit, and had quite ſurveyed, 
the northern coaſt, though their eyes were then 
opened, yet they ſhut them once more; and took 
the mouth of the Volga for a ſtrait, or a prolonga- 
tion of the ocean, 

The land-army of Alexander had been on the — 
only as far as the Hyphaſis, which is the laſt of thoſe 
rivers that fall into the Indus: thus the firſt trade 
which the Greeks carried on to the Indies was con- 
fined to a very ſmall part of the country. Seleucus- 


that means diſcovered the ſea into which this river 
Aan that is to ſay, the ood of Bengal. 5 1 he mo- 
l dern 


Fl 


| : Indies was ſucceſſively carried on by three different © 
n ways. At firſt they failed from the cape of Siagre 


TQRIOEA WS. © 2 ns 

derns ciſcower countries by voyages at ſea the an- * 2 

cients diſcovered ſeas by conqueſts at land. Odap. 7. 
- Strabo (), notwithſtanding the 4 of A- ( Lib.xv. 

pollodorus, ſeems; to doubt whether the Grecian (*) (1 Apo 

kings of Bactria proceeded farther than Seleucus drumati- 

and Alexander. 1'am apt to think they went no nus = 

further to the eaſt, and that they did not paſs the 0 ii. 

Ganges: but they went farther towards the ſouth: 

W they diſcovered * Siger, and the ports in Guzarat 

W and Malabar, which gave riſe to the enen 1 

am going to mention. 


Pliny (*) informs us, that che navigation of the (*) Gre 


Y. ro the iſland of Patalena, which is at the mouth of 
7 the Indus. This we find was the courſe that Alex- 
ader's fleet ſteered to the Indies. They took after- 


ards (*) a ſhorter and more certain courſe, by ſail- Du. Pliny, 
ig from the ſame cape or promontory to Siger: Cap. __ 8 
cis can be no other but the kingdom of Siger, 
mentioned by Strabo (), and diſcovered by the Gre- (*) Lib. xi. 
W cian kings of Bactria. Pliny, by ſaying that this Sigertidis 
5 regnum. 
way was ſhorter than the other, can mean only that 

che voyage was made in leſs time: for as Siger was 


diſcovered by the kings of Bactria, it muſt. have 


; been farther than the Indus: by this paſſage they 
muſt therefore have avoided che winding of certain 


; | coaſts, and taken advantage of particular winds: 


= The merchants. at laſt took a third way; they failed 
co Canes, or Orcelis, ports ſituated at the entrance 
of the Red-ſeaz from whence, by a weſt wind, 
they arrived at Muziris, - the firſt ſtaple. town of 
* The Macbdonlan- of Bactria, Mas and Ariana 8 fe- 
n chemſelves from Syria, formed a great Rate, 1 
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the Indies, and from thence to the other ports. 
Here we ſee, that inſtead of ſailing to the moutii 
* the Red-ſea as far as Siagre by coaſting Arabia- 


Felix to the north-eaſt, they ſteered- directly from 
welt to caſt, from one fide to the other, by means! 


of the trade winds, whofe regular courſe they. diſ- 


(2) Lib. vi. 
Cap: 23. 


months of June, July a nd Auguſt. Alexander's 


covered by ſailing in theſe latitudes. The ancients 


never loſt ſight of the coaſts, but when they took 
advantage of theſe winds, wn were to n 
kind of compass. 


Pliny (“) ſays, that they ſet fail fas the Indies i in 
the middle of mmer, and returned towards the 


end of December, or in the beginning of January. g | 
This is entirely conformable to our naval journals. 


In that part of the Indian ſea which is between the 
peninſula of Africa, and that on this ſide the Ganges, 


there are two monſoons; the firſt, ' during which the 


winds blow from weſt to eaſt, begins in the month os Wl 
Auguſt or September; and the ſecond, during which ll 
fet' fail from Africa for Malabar, at the ſeaſon of the 


year that Ptolemy's fleet uſed to ſet but from hence; 


and we return too at the fame time as thex. 

Alexander's fleet was ſeven months in failing fror 
Patala to Suſa. It ſet out in the month of July, 
that is, at a ſeaſon when no ſhip dare now put tor ſea 
to return from the Indies. Between theſe two mon- 


ons there is an interval of time, during which the 


winds vary; when a north wind} meeting with the 
common winds, raiſes, eſpecially; neat the coaſts, the 
moſt terrible tempeſts : vo continue during the 


fleet therefore ſetting ſail pts Patala in the month 


of f July, muſt have been expaſe:ta-many. Rooms, | 
1 5 and 


_ FO! kKaWar 
and the voyage muſt have been long, becauſe they i 
ſailed againſt the trade- wind. 523 7 27 1861 Oh = . 

Pliny ſays — erenniier: the Indies ar the | 
end of ſummer; thus they- ſpent the-time-proper for 


taking advantage of the rn in hey — 
from Alexandria to the Red - ſea. 


„ IF, 0» 


3 Obſerve here; I pray; how a little - 

8 and little arrived at perfection. Darius's fleet was 
two years and a half (*) in falling down the Indus; () Here- 
and going to the Red-ſea. Afterwards the fleet of * in 


Alexander (, deſcending the Indus, arribecb at Suſa me: 5 
W in ten months, having failed! three months on the 6) Pliny 1 
nndus, and ſeven on the Indian ſea: at laſt, the paſ- Lib. vi. 
gage from the coaſt of Malabar to the Redl-dea was Cape 234. 
made in-forty days (% en eee e 
== - Strabo (%%% who + Hafan. hifi: znpakceas ü this (« L 
countries between the Hyphaſis and the Ganges, i 

gays, that there were very few of thoſe who failed 
from Egypt to the Indies, that ever proceeded ſo far 
as the Ganges. Their fleets, in fact, never went 
thither: they ſailed with the weſtern trade-winds 
from the mouth of the Red: ſea to the coaſt of Ma- 
labar. They caſt anchor in the ports along that 
coaſt, and never attempted to get round the penin- 
fula on this ſide the Ganges by cape Comorin and 
the coaſt of Coromandel. The plam of navigation | 
laid down by: the kings of Egypt and ob : 
Wadi to ſet out and retutn the ſame year (% 7 8 . | 
Thus it is rr che 1 
Greeks and Romans to the Indies was much leſs: ex- 
tenſive. than ours. We know immenſe» countries, 
which to them were entirely unknown we traffic 
with all the Indian nations; we even manage their 
trade, and in our bottoms carry on their commerce. 
AL N | | But 


* 


* IF = wy ws . we _ BS V* 


Cap. 23. : 


42 T HESPFIRTT 
F But this commerce of the ancients was carried on 
Chap. 3. with far greater facility than ours. And if the mo- 
1 derns were to trade only to the coaſt of Guzarat and 
Malabar, and, without ſeeking for the ſouthern iſles, 
were ſatisfied with what theſe iſlanders brought them, 
they would certainly prefer the way of Egypt to that 
Lib. xv. of the cape of Good-hope. (“) Strabo informs us, 
that they traded thus with the people of Tapro- 
Ire e n Ae 
1 ſhall finiſh this chapter with a reflection. Pto- 


ö ele of lum at Moſambique, in 14 degrees and a half ſouth 
the Ery- latitude, and cape Raptum, at about 10 degrees of 
Luean ſea. the ſame latitude. But as the country extending from 
the kingdom of Anian (a kingdom that indeed pro- 
duces no merchandiſe), becomes richer in proportion 
as it ſtretches towards the ſouth, as far as the country 
of Sofala, where lies the ſource of riches; it appears at 
firſt view aftoniſhing, that they ſhould have thus re- 
trograded towards the north, inſtead of advancing to 

In proportion as their knowledge increaſed, naviga- 
tion and trade deſerted the coaſt of Africa for that of 
India, A rich and eaſy commerce made them neglect 
one leſs lucrative, and more full of difficulties. The 
aeeaſtern coaſt of Africa was leſs known than in the time 
25 Sn : of Solomon; and though Ptolemy ſpeaks of Cape 
Prraſſum, it is rather as of a place that had been for- 
merly known; than of one known at that time. Arri- 
an bounds the known country at cape Raptum, be- 
cauſe at that time they went no further. And though 
® Ptolemy and Arrian were nearly contemporaties. 
14, | _ Marcian 
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 Marcian * of 3 extends it to cape Praſſum, his B 9 


authority is of no weight: for he himſelf confeſſes +, Chap. 8. 
that he copies from ieee ond Artemidorus | 
from Taken 5 


0 H A p. vn. 
6 Carthage, and Marielle. 


NARTHAGE Ingres her pws {I her 
riches, and afterwards her riches by her power. 
Being miſtreſs of the coaſts of Africa, which are waſn· 
ed by the Mediterranean, ſhe extended herſelf along 
the ocean. Hanno, by order of the ſenateof Carthage, 
diſtributed thirty rh6uſand Carthaginians from Her- 


. cules' $ Pillars as far as Cerne. This place, he ſays, 


is as far from Hercules's Pillars, as the latter from 
Carthage. This ſituation is extremely remarkable. 
It lets us ſee, that Hanno limited his ſettlements to 
the 25th degree of north latitude, that is, to two or 


5 three degrees ſouth. of the Canaries. 


| Hanno, being at Cerne undertook another voyage, 
with a view of making further diſcoveries towards the 
ſouth. He took but little notice of the continent. 
He followed the coaſt for twenty-ſix days, when he 
was obliged to return for want of proviſions. .. The 
Carthaginians, it ſeems, made no uſe of this ſecond: (ej gee jus 
enterprize. Scylax (*) ſays, that che ſea i is not () na- 4 
vigable beyond Cerne, becauſe it is ſhallow, full of unge 19 
mud and ſea· weeds : and, in fact, chere are e e 


His work is to be found in a collection of of (See Ho- 

= 1 10 geographers, printed at Oxford in 1698. Vol. I. P. 10. — in 
id. pag. f, 

. ©. See the Ne mad antral it EN that ne, on the 
contributed to the eftabliſhment of an Eaſt-India. „ part i. obſtacles 
pag. 4.7 This mow Oy the ſurface cole ſe in eee = Su- 
ner that it can ſcarcely ee 8 can en- 
ae it with a fff gale. y 12 _ countiree 


* "af j 
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1 95 K of theſe in thoſe latitudes. The Carthaginian mers 
4 g. chants mentioned by Scylax might find obſtacles, 
which Hanrio, who had ſixty veſſels of fifty bars each, 
had ſurmounted, Difficulties are at moſt but relative; 
beſides, we ought not to epnfound an enterprize, in 
which bravery and reſolution muſt be exerted, with 
things that require no extraordinary conduct. 
The relatio of Hanno s voyage! is a fine fragment of 
antiquity. It was written by the very man that per- 
formed ĩx: His recital is not mingled with oſtentation. 
Gteat commanders write their actions with ſimplicity; 
_/ beeaviſe they receive more glory from facts than from 
Words. The ſtyle is agree: ble to the ſubject: he deals not . 
in the marvellous. All he ſays of the climate, of the ſoil, 
the behaviour, the manners of the inhabitants,-corre- 
ſpondt With what is every day ſeen on this coaftof Afri- 
Ca; one would imagine it the p ournal of a modern ſailor.” 
Ne obſerved from his fleet, that in the day- time 
there was a prodigious filence on tlie continent, that 
in the night he heard the ſound of various muſital 
inſtruments, and that fires might then Be every where 
deen, ſothe larger than others. Our relations are con 
formadle to this; it has been diſtoveted, tit in che 
day the ſavages fetire into the forefts't6 20 did the hear” 
of the fur; that they light up great fires in the night 
e Gißperle the beaſts of prey; and that. they are pale 
7 100 ſibhately fond of muſic and dancing. * 
Tpzpe fame writer deſttibes a volcano with all the 
AM phetioihing'of Veſuvius; and relates, that he tbok. 
tt Hairy Wofnen, who Wo to dis rather than follow 
the Carthaginiaris; arid whoſe ſkins he carried to Cat- 
my [Mia e This has been found not void of probability. 
This narration is ſo much the more valuable as it 
PONY . a monument of Punic antiquity; and from hene 
alone 
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alone it has been regarded as fabulous. For the Boog 


Romans retained their hatred to the Carthaginians, © Ohap. *- 
even after they had deſtroyed them. But it was 
victory alone that decided whether we oy ghe t to lay 
Ti be Punic, or the Roman faith. . | 

Some moderns * have imbibed theſe, prej ;udices. 
What is become, ſay they, of the cities deſcribed by 

Hanno, of which even in Pliny' 8 time there re- 
mained no veſtiges ? But it would have been a won- __ 
der indeed, if any ſuch veſtiges had remained. Wa 
it a Corinth or Athens that Hanno builr an theſe 
coaſts ? He left Carthaginian families in ſuch places- 
as were moſt commodious for trade, and ſecured 
them as well as his hurry could permit a zainſt ſa- 
vages and wild beaſts. The calamities, of the Car- 
thaginians put a period to the navigatian 'of Africa; 5 

eſe families muſt neceſſarily then either periſh or 
ecome ſavages. Beſides, were the ruins of theſe 
cities even ſtill in being, who is it that would ven- 

ture into the woods. and marſhes to make che di-. 
covery ?. We find, however, in Scylax and Poly- 
bius, that the Carthaginians had conſiderable ſettle- 
ments on theſe coaſts. , Theſe are the veſtiges of the 
ities of Hanno; there are no other, from he a 
Fragen that there are no other. of Carthage i itſelf, * 

3 Carthaginians were in the high road to 

ealth; and had they gone ſo far as four degrees of of 
north latitude, and fifteen of longitude, they would 
* diſcovered the gold coaſt. They would then 

ave had a trade of much greater importance than 
that which is carried on at preſent on that coaſt, 
at a time when America ſeems to have degraded 
the riches of all other countries. 1 would 


* Mr. Dodyell. Fee his Diſfrtation on Hane ; Periplus, 
| there 


4 


THE SPIRIT : 


Boo there have found treaſures, of which they could 
Chap. 8. never have been deprived by the Romans. 

Very ſurpriſing things have been faid of the 

(*) Of riches of Spain, If we may believe Ariſtotle EN. - 

3 the Phœnicians, who arrived at Tarteſſus, found 

5 ſo much filver there, that their ſhips could not 

hold it all; and they made of this metal their 

meaneſt utenſils. The Carthaginians, according to 

Y Lib. vi. Diodorus (o), found ſo much gold and filver in the 

Pyrenean mountains, that they adorned the anchors 

of their ſhips with it, But no foundation can be 

built on ſuch popular reports. Let us therefore ex- 

amine into the facts themſelves. . | 

We find in a fragment of Polybius cited by Stra- 

Y Lib. iii, bo () that the ſilver mines at the ſource of the river 

Bztis, in which forty thouſand men were employ- 

ed, produced to the Romans twenty-five thouſand - 

drachmas a day, that is, about five millions of li- 

vres a year, at fifty livres to the mark. The 

mountains that contained theſe mines were called 

() Mons the (*) Silver Mountains: which ſhews they were the 

1 Päotoſi of thoſe times. At preſent the mines of Ha- 

nover do not employ a fourth part of the workmen, 

and yet they yield more. But as the Romans had 

not many copper- mines, and but few of ſilver; and 

as the Greeks knew none but the Attic mines, which 

were of little value, they might well be aſtoniſhed 

at their abundance. i 

In the war that broke out for the ſuce ſſion of 

Spain, a man called the marquis of Rhodes, of whom 

it was ſaid that he was ruined in golden mines, and 

inriched in hoſpitals *, propoſed to the court of 

France to open the Pane mines. He alledged 

| * He had ſome ſhare in their management. > 

T tho 


Fs 


the u of the Tyrians, the gn and Boow 
the Romans. He was permitted to ſearch, but Ges. 
ſought in vain; he ſtill alledged and found nothing. 
The Carthaginians being maſters of the gold and 
filver trade, were willing to be ſo of the lead and 
pewter. Theſe metals were carried by land from the 
ports of Gaul upon the ocean to thoſe of the Medi- 
terranean, The Carthaginians were deſirous of re- 
ceiving them at the firſt hand; they ſent Himilco * : 
to make a (*®) ſettlement in the iſles called Caſſite- ( See. | 
rides, which are imagined to be thoſe of Stilly, ru © 
Theſe voyages from Bztica' into England have 
made ſome perſons imagine, that the Carthaginians | 
knew the compaſs : but it is very certain, that they 
followed the coaſts. There needs no other proof 
than Himilco's being four months in failing from 
the mouth of the Bætis to England: beſides the fa- 
mous piece of hiſtory of the Carthaginian () pilot, 2 
who being followed by a Roman veſſel, ran a- ground |: 1. 
that he might not + ſhew her the way to England; the end. 
plainly intimates, that thoſe veſſels were very near 
the ſhore, when they fell in with each other. | 
The ancients might have performed voyages, that 
would make one imagine they had the compaſs, 
though they had nor. If a pilot was far from land, 
and during his voyage had ſuch ſerene weather, that 
in the night he could always ſee à polar ſtar, and in 


the day the riſing and ſetting of the wk it is cer- 


* It appears from Pliny, that this Himilco was ſent at the 
ſame time with Hanno; as in the time of Agathocles there were 
a Hanno and an Himilco, both chiefs of the Carthaginians, Mr. 
| Dodwell conjectures that theſe were the ſame ; more eſpecially, - 
as the republick was then in its flouriſhing ſtate. See his Diferta- 
oz on Hanno's Periplus. | 
_ + He was rewarded by the ſcnate of Carthage, | 


tain 
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tain he might regulate his courſe as well as we da 
now by the —— but this muſt be a fortuitous 
| caſe, and not a regular method of navigation. 
We ſee in the treaty which put an end to the firſt 
- Pubic war, that Carthage was principally attentive 
to preſerve the empire of the ſea, and Rome that o 
2 the land. Hanno (), in his negotiation with the 
Supple- Romans, declared that they ſhould not be ſuffered 
ment to even to waſh their hands in the ſea of Sicily; they 
104 Dorn were not permitted to. ſail beyond the promonter 1 
r.. pulchrum; they were forbid to trade in Sicily“, 
1% . Sardinia, and Africa, except at Carthage: an ex- 
14 ception that lets us ſe there was no deſign to fa- 
vour them in their trade with that city. 
In early times there had been very great wars 7 Sa 
tween Carthage and Marſeilles + on the ſubject of 
fiſhing. After the peace they entered jointly into the 
economical commerce. Marſeilles at length grew 
bl | Jealous, eſpecially as being equal to her rival in in- 
1 | | duſtry, ſhe was become little inferior to her in power, 
th This is the motive of her great fidelity to the Ro- 
mans. The war between the latter and the Car- 
thaginians in Spain was a ſource of riches to Mar- 5 
ſeilles, which was now become their magazine. The 
14 ruin of Carthage and Corinth till increaſed the 
9 | | glory of Marſeilles, and bad it not heen for the 
civil wars, in which this republic ought on no. AC- 
| count to have engaged, ſhe would have been happy : 
under the protection of the Romans, who had not 
| the. leaſt Jealouſy of her comm. N 


| | Ä 


* | 2 * In the parts gabe to the Carthag FOR ? | 


8 +. Carthaginienfium quoque exercitus cum bellum caxtis Mio 
5 navibus ortum os Wa n nn vieh, dederunt.” Juſtin, 

| lb. xliii. cap. 5. i | 
k | 5 ee H AP. 
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Of the the genius of the Romans as to maritime affairs. 


HE Romans laid no ſtreſs on any thing but B o o K* 
their land forces, who were diſciplined to 8 

and always firm, to fight on one fpot, and there & 10. 

bravely to die. They could not like the practice 

of ſeamen, who firſt offer to fight, then fly, then 

return, conſtantly avoid danger, often make uſe of 

ſtratagems, and ſeldom of force. This was not 

W ſuitable to the genius of the“ Greeks, much leſs to 
chat of the Romans. *. 

= They deſtined therefore to the ſea only thoſe” citi- 

zens who were not (*) conſiderable enough to have a % Polybi- 

place in their legions. Their marines were com- W 
monly. freed- men. | X 

At this time we have neither the ame en for 

lens forces, nor the ſame contempt for thoſe of the 

ſea. In the firſt, () art is decreaſed; in the (e) ſe- (o) See the 

cond, it is augmented : now things are generally 3 


eſteemed in proportion to the degree of b re- the cauſes 


| auilite- charge them. E of the riſe 
9 to diſch g | He L 
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Of the genius of the Romans with reſent to Commerce. deur. 


'” =» TM 

þ E Romans were never diſtinguiſhed by a 

jealouſy for trade. They attacked Carthage 

as a rival, not as a trading nation. They favoured 
trading cities that were not ſubje& to them. Thus * 

JW they increaſed the power of Marſeilles by the ceſſion | 

| of a large territory. They were vaſtly afraid * 0 


* As nn. obſerved, lib. iv. of Laws. 
Vol. II. E . barbarians; 3 


ol 


XXI. 
Chap. 10. 


() Leg. v. 
ff. de 
Captivis. 
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barbarians; but had hot the leaſt apprehenſion from 
a trading people. Their genius, their glory, their 
military education, and the very form of their go- 
vernment, eſtranged them from commerce. 

In the city they were employed only about war, 
elections, factions, and law-ſuits; in the country, 
about agriculture; and as for the provinces, a ſe- 


vere and tyrannical government was. MMT” 


with, commerce, 

But, their political conſtitution was not more op- 
poſite to trade, than their law of nations. The 
© people, ſays () Pomponius the civilian, with whom 
we have neither friendſhip nor hoſpitality, nor alli- 
ance, are not. our enemies ;, however if any thing be- 
longing. to us falls into their hands, they are the pro- 
Prietors of it; freemen become their ſlaves; and — 
are upon the ſame terms with reſpect to us.” | 


cc 
cc 
cc 
cc 


cc 


Their civil law was not-leſs oppreſſive. The law 


of Conſtantine, after having ſtigmatized as baſtards 


the children of perſons of a mean rank, who had 
been married to thoſe of a ſuperior ſtation, confounds- 


women who keep a * ſhop: for vending merchandi- 


ſes, with ſlaves, with women who keep taverns, 
with actreſſes, with the daughters of thoſe who keep 
public ſtews, or who have Been condemned to fight 


in the amphitheatre : This. had its original in the) 


ancient Inſtitutions of 18 Romans. 


two ideas, ti is of the greateſt ſervice to 


a ſtate, and that the Romans had the beſt regulated 
government in the world, have believed that they 
greatly honoured and encouraged commerce; but the 


truth is, they ſeldom. troubled their heads about it. 


F 58580 nerrimesiit Pub licꝭ prefuit. Leg 5. cod. de natural. liberis. 
l C H- A P. 
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of Of the Commerce of the Romans with the Barkari- | 
ans. 


H E. FREED he's erecbed a viſt empire in Bo 0.x 
Europe, Aſia, and Africa; the weikneſs of EY 
this — and the tyranny of their laws united all (a) "af 
the parts of this immenſe body, The Roman policy y | bach . 
was then to avoid all communication with thoſe na- fcumcod. 
tions whom they had not ſubdued: the fear of carry- poo mamas 
ing to them the art of cofiquering, made them neg- 2 de. 
lect the art of inriching themſelves. They made 0 
laws to hinder all commerce with barbarians. Let cod. 
* nobody, ſaid () Valens and Gratian, ſend wine, | commere. 5 
e oil, or other liquors to the barbarians, though . 
0 be only for them to taſte. Let no one carry gold ( Leg. 2. 
<. to them (o), adds Gratian, Valentinian, ahd Tikes. Tee 
« doſius; rather if they have any, let our fubjefs 7 4 
< deprive them of it by ſtratagem. The expotta- hea, and 
tion (©) of iron was prohibited on pain of death. Oo, 


Sar of the 


Domitian, a prince of great timidity, ordered the en. 
0% vines in Gaul to be pulled up; from 4 fear, no (1) Seethe 
doubt, leſt their wines ſh6uld'draw thith&r rhe” bare ; 


roni- 


barians. Probus and Julian, who had no ſüch fears, cles of Eu: 


one orders for their being planted again. 3 


I am ſenſible that upon the declenſion of the Ro- (*)Scethe 
man empire, the barbarians obliged the Romans to ee 
eſtabliſh' ſtaple- towns (0 and to trade with them. — 

But even this is a proof that the minds of the Ro- of the riſe 


| mans Foes "ICT le to Some ce. 5 | _— 


of the Ro. 
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C H A P. XII. 
of the Commerce of the Romans with Arabia, and the 
Indies. 
Boox FHF trade to Arabia-felix, and that to the In- 
Chad. 12. | dies, were the two, branches, and almoſt the 


only ones of their foreign commerce, The Arabs 
were formerly what they are at this day, equally ad- 
dicted to trade and robbery. Their immenſe deſerts 
on the one hand, and the riches which ſtrangers went 
thither in ſearch of, produced theſe two effects. 
Theſe riches the Arabs found in their ſeas and foreſts; 
and as they ſold much and purchaſed little, they 
(*) Pliny, drew. to (*) themſelves the gold and tilver of the 
8 vi. Romans. The Europeans trade with them till in 
* the ſame manner; the caravans of Aleppo, and the 
royal veſſel of Suez, carry thither immenſe ſums“. 
Their commerce to the Indies was very conſider- 
() Lib. ii. able. Strabo 0 had been informed in Egypt, that 
P#S- 51. they employed in this navigation one hundred and 
tion print. twenty veſſels : this commerce was carried on entire- 
ed 1587. ly with bullion. They ſent thither | annually. fifty 
(0 Lib. vi, millions of ſeſterces. Pliny (e) ſays, that the mer- 
Cap. 23. chandiſes brought from thence were ſold at Rome 
at cent. per cent. profit. He ſpeaks, I believe, too 
generally; if this trade had been ſo vaſtly profitable 
every body would have been willing to engage in by : 
and then it would be at an end. | 
It will admit of a queſtion, whether the trade to 
Arabia and the Indies was of any advantage to the 


* 'The caravans of Aleppo and Snes carry thither anngally to the 
value of about two millions of livres, and as much more clandeſ- 


unely ;athe royal veſſel of Suez carries thither alſo two millions. 


| 0 | Romans ? 
R * 
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Romans? They were obliged to export their bul- SEED $ 
lion thither, though they had not, like us, the re- Chap. 12. 
ſource of America, which ſupplies what we ſend 
away, I am perſuaded that one of the reaſons of 
their increaſing the value of their ſpecie by eſtabliſh- 
ing baſe coin, was the ſcarcity of ſilver, owing to 
the continual exportation of it to the Indies : "and 
though the commodities of this country were ſold. at 
Rome at the rate of cent. per cent. this profit of the 
Romans, being obtained from the Romans them- 
ſelves, could not inrich the empire. 

It may be alledged, on the other hand, that this 
commerce increaſed rhe Roman navigation, and of 
courſe their power; that new merchandiſes aug- 
mented their inland trade, gave encouragement to 
the arts, and employment to the induſtrious ; z that 
the number of ſubjects multiplied in proportion to 
the new means of ſupport; that this new commerce 
was productive of luxury, which I have proved.to 
be as favourable to a monarchical government, as 
fatal to a commonwealth; that this eſtabliſhment 
was of the ſame date as the fall of their republic ; 
that the luxury of Rome was become neceſſary 3 and 
that it was extremely proper, that a city which had 
accumulated all the wealth of the univerſe ſhould, 
refund it by its luxury. 

We ſhall ſay but one word on their inland trade. 
Its principal branch was the corn brought to Rome 
for the ſubſiſtence of the people: but this was rather 
a political affair than a point of commerce. On this 
account the ſailors were favoured with ſome privi- () Suet in 


leges (), becauſe the ſafety - the empire depended 2 . 
on their vigilance, | Cod. % 
| | $53S a 2 * 
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e H AP. XII. 


O Commerce after the Deſtruction of the Witern 


Empire. 
Boox ({ \Ommerce was yet more undervalued after the 
Cap. 13. invaſion of the Roman empire. The barba- 


rous nations at firſt regarded it only as an opportu- 


nity for robbery ; and when they had ſubdued the 


Romans, they honoured it no more than agriculture, 


and the other profeſſions of a conquered people. 


Soon was the commerce of Europe almoſt intire- 
ly loſt. The nobility, who had every where the 


direction of affairs, were in no pain about. it. 


viii. 


(*) Lib. The laws of the () Viſigoths permitted private 


42 vided the other half remained free for nets and boats. 
There muſt have been very little trade in countries 


conquered by theſe barbarians. 


Tit. 4. people to occupy half the beds of great rivers, pro- 


In thoſe times were eſtabliſhed the ridiculous 


rights of eſcheatage and ſhipwrecks. Theſe men 
thought that ſtrangers were not united to them 
by any civil law, they owed them on the one hand 


no kind of juſtice, and on the other no ſort of pity. 

In the narrow bounds which nature had originally 
preſcribed to the people of the north, all were ſtran- 

(e) Toto Sers to them; and in their poverty they regarded 


titulo ff. 


lo. all only as contributing to their riches, Being eſta- 
I bliſhed, before their conqueſts, on the coaſts of a 
naufrag. Tea of very little breadth and full of rocks, from 


& cod. de theſe very rocks they drew their ſubſiſtence. 
naufra- 


giin & But the Romans, who made laws for all the uni- 


a # 


+ ha 3. ff. verſe, had eſtabliſhed the moſt (®) humane ones with 
Collins regard to - They ſuppreſſed the rapine 


* 


of 
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of thoſe who inhabited the coaſts; and what was ye K 
more ſtill, the rapaciouſneſs of their treaſuries (). Chap. 14. 
. & 15. 


() Leg. 1. : 


C H A P. XIV. | cod. de 
3 | Naufra- 
A particular regulation. gs. 
H E (b) law of the Viſigoths made however (o) Lib. ii. 
one regulation in favour of commerce. TeTit.3-5. Zo 
ordained, that foreign merchants ſhould be judged, 
in the differences that aroſe amongſt themſelves, by 
the laws and by judges of their own nation. This 
was founded on an eſtabliſhed cuſtom among all 
mixed people, that every man ſhould live under his 
own law : A cuſtom of which I ſhall ſpeak more at 
large in another place. 


"CHAT. XV. 


Of Commerce after the decay of the Roman power 
in the Eaſt. | 


HE Mahometans appeared, conquered, ex- 

tended, and diſperſed themſelves. Egypt had 
particular ſovereigns ; theſe carried on the commerce 
of India, and being poſſeſſed of the merchandiſes of 
this country, drew to themſelves the riches of all 
other nations. The ſultans of Egypt were the moſt 
powerful princes of thoſe times. Hiſtory informs 
us with what a conſtant and well regulated force 
they ſtopped the ardor, the He, and * impetuoſity 
of the cruſades. 


E 4 e 
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EN Ar. 
How Commerce broke through the Barbariſm of 


Europe. 
; XXI RISTOTLE's philoſophy being carried to 
Chap. 16. the weſt, pleaſed the ſubtil geniuſes, who 


were the virtuoſi of thoſe times of ignorance. The 
ſchoolmen were infatuated with it, and derived from 


see hence () their doctrine on lending upon intereſt; 


Ariſtot. 


polit. Lib. this they confounded with uſury, and condemned. 


1. Cap. 9. Hence commerce, which was the profeſſion only of 
& 10. mean perſons, became, that of knaves ; for when- 
ever a thing is forbidden, which nature permits or 
neceſſity requires, thoſe who do it are looked upon 
as diſhoneſt. | | 

: Commerce was transferred to a nation covered 
with infamy; and was ſoon ranked with the moſt 
ſhameful uſury, with monopolies, with, the levying 
of ſubſidies, and with all the diſhoneſt means of 
acquiring wealth, 3% 
The Jews *, inriched by their exactions, were 
pillaged by the tyranny of princes : which pleaſed 

indeed, but did not eaſe the people. | 
What paſſed in England may ſerve to give us an 
idea of what was done in other countries. King 
(5)Stowe”s (©) John having impriſoned the Jews, in order to 
2 obtain their wealth; there were few who had not at 
Book iii. leaſt one of their eyes plucked out. Thus. did that 
Pag. 5+ king influence his court of juſtice. A certain Jew 
who had a tooth pulled out every day for ſeven days 
ſucceſſively, gave ten thouſand marks of filver for 


* See in Marca Hiſpanica the conſtitutions ' of Arragon in the 
years 1228, and 1233; and in Bruſſel, the agreement in the 
year 1206, between the king, the counteſs of Champagne, and 
Guy of Dampierre. : 


1 „ 
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the eighth. Henry III. extorted from Aaron a Jew, B =. 
n at York, fourteen thouſand marks of ſilver, and ten Chap. 16. 
thouſand for the queen. In thoſe times they did by 
violence, what is now done in Poland with ſome 
| ſemblance of moderation. As princes could not 
| dive into the purſes of their ſubjects, becauſe of their 
privileges, they put the Jews to the torture, who 
| were not conſidered as citizens. 
| At laſt a cuſtom was introduced of confiſcating 
the effects of thoſe Jews who embraced chriſtianity. 
This ridiculous cuſtom is known only by the () law, () The E- 
which ſuppreſſed it. The moſt vain and trifling rea- —_— 
ſons were given in juſtification of that proceeding; it april 4. 
| was alledged, that it was proper to try them, in or- 1392. 
der to be certain that they had entirely ſhook off 
| the ſlavery of the devil. But it is evident, that this 
KP confiſcation was a ſpecies of the right of * amortiſa- 
| tion, to recompenſe the prince, or the lords, for-the 
| taxes levied on the Jews, which ceaſed on their em- 
bracing chriſtianity. In thoſe times men, like lands, 
were regarded as property. I cannot help remarking 
by the way how this nation has been ſported with 
from one age to another: at one time, their effects 
were confiſcated when they were willing to become 
Chriſtians ; and at another, if they refuſed to turn 
Chriſtians they were ordered to be burnt. ; 

In the mean time, commerce was ſeen to ariſe from 
the boſom of vexation and deſpair. The Jews, pro- | 
ſcribed by turns from every country, found out the | 
way of ſaving their effects. By this means they ren- 


In France the Jews were ſlaves in mortmain, and the lords 
their ſucceſſors. Mr. Bruſſel mentions an agreement made in the 
year 1206, between the king and Thibaut count of Champagne, 


by which it was agreed, that the Jews of the one ſhould not lend 
in the lands of the other, 
dered 
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Book dered their retreats for ever fixed; for though princes . 


rat Se1ikatT 


Chap. 16. Might have been willing to get rid of their perſons, 


yet they did not chuſe to get rid of their money. 
The“ Jews invented letters of exchange; com- 
merce, by this means became capable of eluding 
violence, and of maintaining every where its ground; 
the richeſt merchant having none but inviſible effects, 
which he could convey imperceptibly where-ever he 
pleaſed. | | 


The theologians were obliged to limit their prin- 


ciples; and commerce, which they had before con- 


gefted by main force with knavery, re-entered, if 1 
may ſo expreſs my ſelf, the boſom of probity. _ 
Thus we owe to the ſpeculations of the ſchoolmen 
all the misfortunes which accompanied the deſtruc- 
tion of commerce; and to the avarice of princes, the 
eſtabliſhment of a practice which puts it in ſome 
meaſure out of their power. | 
rom this time it became neceſſary, that princes 


. ſhould govern with more prudence, than they them- 


ſelves could ever have imagined : for great exertions 
of authority were, in the event, found to be impo- 
litic ; and from experience it is manifeſt, that no- 
thing but the goodneſs and lenity of a government 
can make it flouriſh. | 

We begin to be cured of Machiaveliſm, and re- 


cover from it every day. More moderation is be- 
come neceſſary in the councils of princes. What 


would formerly have been called a maſter-ſtroke in 
politics, would be now, independent of the horror 
it might occaſion, the greateſt imprudence. 


* It is known, that under Philip- Auguſtus and Philip the Long, 
the Jews who were chaſed from France took refuge in Lombardy, 
aud that there they 2 to foreign merchants and travellers, ſecret 
letters drawn upon thoſe to whom they had intruſted their effects 
in France, which were accepted. Happy - 
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Happy is it for men that they are in a ſituation, in CES 
which, though their paſſions prompt them to be Chap, 17. 
wicked, it is however for their intereſt to be humane 
and virtuous. 
N A P. XVI. 


The diſcovery of two new Worlds, and in what man- 
ner Europe is affected by it. 


HE compaſs opened, if I may ſo expreſs my= 
ſelf, the univerſe. Aſia and Africa were found, 
of which only ſome borders were known ; and Ame- 
rica, of which we knew nothing. 1 
The Portugueſe, ſailing on the Atlantic ocean, | 
diſcovered the moſt ſouthern point of Africa; they | 
ſaw a vaſt ſea, which carried them to the Eaſt-Indies. 
Their dangers upon this ſea, the diſcovery of Mo- 
zambique, Melinda, and Calicut, have been ſung by 
Camoens, whoſe poems make us feel ſomething of 
the charms of the Odyſſee, and the "RIO of 
the Aneid. 
The Venetians had hitherto 0 on the trade of 
the Indies through the Turkiſh dominions, and pur- 
ſued it in the midſt of oppreſſions and diſcourage- 
ments. By the diſcovery of the cape of Good- hope, 
and thoſe which were made ſome time after, Italy 
was no longer the centre of the trading world it 
was, if I may be permitted the expreſſion, only a 
corner of the univerſe, and is ſo ſtill. The com- 
merce even of the Levant depending now on that of 
the great trading nations to both the Indies, 2 can 
be no more than an acceſſary. ä 
The Portugueſe traded to the Indies i in right of 3 
conqueſt. The 0 ) conſtraining laws, which the Dutch Res y 
at preſent impoſe on the commerce of the little In- of Fr. Pi- 


dian princes, had been Wen betore by the 5: Oh "og 
| Portugueſe, | The 15 
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Boox The fortune of the houſe of Auſtria was prodigi- 
1 5 ous. Charles V. ſucceeded to the poſſeſſion of Bur- 
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gundy, Caſtile, and Aragon; he arrived afterwards 
ar the imperial dignity; and to procure him a new 
kind of grandeur, the univerſe extended itſelf, and 
there was ſeen a new world paying him obeiſance. 
Chriſtopher Columbus diſcovered America; and 
though Spain ſent thither only a force ſo ſmall that the 
leaſt prince in Europe could have ſent the ſame; yet 
it ſubdued two vaſt empires, and other great ſtates. 
While the Spaniards diſcovered and conquered the 
weſt, the Portugueſe puſhed their conqueſts and diſ- 
coveries in the eaſt, Theſe two nations met each 
other ; they had recourſe to pope Alexander VI, 
who made the celebrated line of partition, and ad- 
judged the great proceſs. | 
But the other nations of Europe would not ſuffer 
them quietly to enjoy their ſhares. The Dutch 
chaſed the Portugueſe from almoſt all their ſettle- 
ments in the Eaſt-Indies ; and ſeveral other nations 
planted colonies in America. | | 
The Spaniards conſidered theſe new-diſcovered 
countries, as the ſubject of conqueſt ; while others, 
more refined in their views, found them to be the 
proper ſubjects of commerce, and upon this princi- 
ple directed their proceedings. Hence ſeveral nations 
have conducted themſelves with ſo much wiſdom, 
that they have given a kind of ſovereignty to com- 
panies of merchants, who governing theſe far diſtant 
countries only with 15 view to trade, have made a 


great acceſſary power, without embarraſſing the 
principal ſtate. 


The colonies they have formed are under a kind 
of dependence, of which there is ſcarcely an inſtance 
in all the colonies of the ancients ; whether we con- 
55 1 ſider 
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ſider them as holding of the ſtate itſelf, or of 1 
trading company eſtabliſhed in the ſtate. 
The deſign of theſe colonies is to trade on more 
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advantageous conditions than could otherwiſe be done 


with the nei 
tages are 
the * Mats or mother country, alone ſnall trade 
in the colonies, and that from very good reaſon; 
becauſe the deſign of the ſettlement was the . 


zbouring people, with whom all advan- 


rocal. It has been eſtabliſhed, that 


of commerce, not the foundation of a ci. or of 


a new empire. 


Thus it is ſtill a fandamencal law of Enos, that 


all commerce with a foreign colony ſhall be regarded 


as a meer monopoly, puniſhable by the laws of the 


country; and in this caſe we are not to be directed 


by the laws and precedents of the + ancients, which 


are not at all applicable. 


It is likewiſe acknowledged, that a e ee 


eſtabliſhed between the mother countries does not in- 
clude a permiſſion to trade in the colonies; for theſe 
always continue in a ſtate of prohibition. | 

The diſadvantage of a colony that loſes the — 


of commerce, is viſibly compenſated by the protec- 
tion of the mother country, who defends it by her 


arms, or ſupports it by her laws. 


From hence follows a third law of Europe, that 


when a foreign commerce with a colony is prohibi- 
ted, it is not lawful to trade i in thoſe ſeas, except in 
ſuch caſes as are excepted by treaty. | 
Nations who are with reſpect to the whole uni- 
verſe, what individuals are in a ſtate, like theſe are 


* This, in the language of the ancients, is the ſtate which 
founded the colony. 


+ Except the Carthaginians, as we ee YN the treaty which put an g 


end to the firſt Punic war. 
1 vs governed 
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Bor governed by the law of nature, and by particular 
— f laws of their own making. One nation may reſign 

to another the fea, as well as the land. The Car- 
60 3 chaginians forbad () the Romans to ſail beyond cer- 
us Lab. mn. tain limits, as the Greeks had we Mott» king of 
Perſia to keep as far diſtant from the ſe oalt * as 2 
horſe could gallop. 

The great diſtance of our colonies is not an in- 
convenience that affects their ſafety; for if the mo- 
ther country, on whom they depend for their defence, 
is far diſtant, no leſs diſtant are thoſe nations by 
whom they may be afraid of being conquered. 

Beſides, this diſtance is the cauſe that thoſe who 
are eſtabliſhed there cannot conform to the manner of 
living in a climate ſo different from their on; they 
are obliged therefore to draw from the motkier-coun. 

(>) Ariſto- try all the conveniencies of life. The (o) Carthagi- 

= fol on nians; to render the Sardinians and Corſicans more 

things. dependent, forbad their planting, ſowing, or doing 

Livy, Lib. any tfling of the like kind under pain of death; ſo 

w.. Ber. fat they ſupplied them with neceſſaries from Africa. 
The Europeans have compaſſed the fame thing, 
without having recourſe to ſuch ſevere: laws. Our 
colonies in the Caribbee iſlands are under an admira- 
ble regulation in this reſpect ; the ſubject of their 
ee is what we neither have, nor can produce ; ö 

and they want what is the ſubject of ours. 

A conſequence of the diſcovery of America was 
the connecting Aſia and Africa with Europe; it fur- 
niſned materials for a trade with that vaſt part of 
Aſia, known by the name of the Eaſt- Indies. Silver, 


A The king of Perſia obliged himſelf by treaty, not to ſail with 


any veſſel of war beyond the Cyanean Rocks, n _ Chrlkdonean 
Wes. * in the life of Cimon, | 


that 
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that metal ſo uſeful as the medium of commerce, Boone 5 
became now as a merchandiſe, the baſis of the great- Chap. 15. 


eſt commerce in the world. In fine, the navigation 
to Africa became neceſſary, in order to furniſh us 
with men to labour in the mines, and to cultivate 
the lands of America. 

Europe is arrived to ſo high a degree of power, hv 
nothing in hiſtory can be compared to it. Whether we 
conſider the immenſity of i its expences, the grandeur 


of its engagements, the number of its troops, and 


the regular payment even of thoſe that are leaſt ſer - 
viceable, and which are kept only for oſtentation. 


Father Duhalde ſays (), that the interior trade off) 9 
China is much greater than that of all Europe. 5 


That might be, if our foreign trade did not augment 


our inland commerce. Europe carries on the trade 


and navigation of the other three parts of the world; 
as France, England, * en do e that 
of Europe. 5 
N gn H A P. XVIII. 

Of the 'niches: which Spain drew from Amerie 

E Europe: has derived fo many advantages from 

the American trade, it ſeems natural to ĩmagine, 
that Spain muſt have derived much greater. She 
drew from the newly-diſcovered world ſo prodigious 


a quantity of gold and ſilver, that all we had: befbre 


could not be compared to it. 

But (what one could never „hre capris); this 
great kingdom was every where baffled by its miſ- 
fortunes. Philip II. who ſucceeded Charles V. was 


obliged. to make the celebrated bankruptey known 


to all the world. There never was a prince who ſuf- 


This has been already ſhewn in a ſmall treatiſe, written by the | 
author about twenty years ago; which has: been almoſt it in- 


corporated in the preſent work. 


* fered 
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B Oo x fered more from the murmurs, the inſolence, and 
Chap. 18. the revolt of troops conſtantly ill paid. 

From this time the monarchy of Opain has been 
inceflantly declining. - This has been owing to an in- 
terior and phyſical defect in the nature of theſe riches, | 
which renders them vain ; a defect which increaſes 
every day. 

Gold and ſilver are either a fictitious, or a repre- 
ſentative wealth. The repreſentative ſigns of wealth 
are extreamly durable, and, in their own nature, 
but little ſubject to decay. But the more they are 

multiplied, the more they loſe their value, becauſe 
the fewer are the things which they repreſent. 

The Spaniards, after the conqueſt of Mexico and 
Peru, abandoned their natural riches, in purſuit of 
a repreſentative wealth which daily degraded itſelf. 
Gold and ſilver were extremely ſcarce in Europe; 
and Spain becoming all of a ſudden miſtreſs of a 
prodigious quantity of theſe metals, conceived hopes 
to which ſhe never before aſpired. The wealth ſhe 
found in the conquered countries, great as it was, 
did not however equal thoſe of their mines. The 
Indians concealed part of them; and beſides, theſe 
people, who made no other als of gold and ſilver 
than to give magnificence to the temples of their 
gods, and to the palaces of their kings, ſought not. 
for it with an avarice like ours. In ſhort; they had 
not the ſecret of drawing theſe metals from every 
mine; but only from thoſe in which the ſeparation 
might be made with fire: They were ſtrangers to 
the manner of making uſe of mercury, and perhaps 
of mercury itſelf, _ 3 

. However, it was not long before the ſpecie of Eu- 
rope was doubled; this appeared from the price of 

| commodities which every where was doubled. 
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The Spaniards raked into the mines, ſcooped out B 
mountains, invented machines to draw out water, 
break the ore and ſeparate it; and, as they ſported with 
the lives of the Indians, they forced them to labour 
without mercy. As the ſpecie of Europe ſoon doubled, 
the profit of Spain diminiſhed in the ſame proportion, 
and they had every year the ſame quantity e of metal, 
which was become by one half leſs precious. 

In double the time the ſpecie ſtill doubled, and 
the profit ſill diminiſhed ee half. 

It diminiſhed even more chan half : let us ſee i in 
what manner. | ET | 
* extract the gold from the mines, to give it 
the requilite p preparations, and to import it into Eu- 
rope, muſt be attended with ſome certain expence ; I 
will ſuppoſe this to be as 1 to 64. When the ſpecie was 
once doubled, and conſequently. became by one half 


to Chap: 18. 


lefs precious, the expence was as 2 to 64. Thus the 


galloons which brought to Spain the ſame quantity 
of gold, brought a thing which really w-as of leſs va- 
lue by one half, though the expences attending, it 
had been one half higher. : 
If we proceed doubling and doubling, we ſhall 
find in this progreſſion the cauſe of the. impoteney 
of the wealth of Spain. 
i about two hundred years ſince. they have 
worked their Indian mines. I ſuppoſe the quantity 
of ſpecie at preſent in the trading world is to that 
before the diſcovery. of the Indies, as 32 is to 1 3 
that 5, i. has been doubled five times: in two 
hundred years more the ſame quantity will be to 
that before the diſcovery, as 64 is to 1; that is, 
it will be doubled once more. Now at preſent, fifty 
00 quintals 'of ore yield N five, and fix. ounces of © 
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Be gold; and when it yields only two, the miner re- 


Chap. 18. ceives no more from it than his expences. In two 


hundred years, when the miner will extract only four, 
this too will only defray his charges. There will 
then be but little profit to, be drawn from the gold 
mines. The ſame reaſoning will hold good of ſilver, 
except that the working of the filver mines is a little 
more advantageous than thoſe of gold. 
But, if mines ſhould be diſcovered fo fruitful as 
to give a much greater profit, the more fruitful they 
will be, the ſooner the profit will ceaſe. _ _— ne 
The Portugueſe in Braſil have found mines of 
gold fo rich, that they muſt neceſſarily very ſoon 
make a conſiderable Ufos in the” profits of 
thoſe of Spain, as well as in their own, 
I have frequently heard people deplore the blind- 
neſs of the court of Franee, who repulſed. Chriſto- 


#4 f% 


Thus public credit ſetves inffead of thinks; And dr 
miniſhes the profit, which the Spaniards draw from 
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True it is, that the Ditch trade to tie Ealt-Iüt- 
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the Spaniſh merchandiſe ; for, as they carry bullioh, hag 
and give it in exchange for the merchandiſes of the Chap. 13. 
eaſt, they caſe. the Spaniards of part of a commo- 
dity, which, in Europe, abounds too much. 

And this trade, which may indirectly be regarded 
as that of Spain, is as Adyantageous to that nation, as 
to thoſe who are directly employed in carrying it on. 

PFrom what has been ſaid, we may form a judg- 
ment of the laſt order of the council of Spain, Which 
probibits the making uſe of gold and: ſilver in gild- 

ings and other ſuperfiuities: a deeree as ridiculous as 
it would be for the aces of Holland to ee the 
conſumption of ſpices. 

1 reaſoning does 950 hold ca enpint all 

mines; thoſe of Germany and Hungary, which pro- 
duce little more than the expence of working them Rl 
are extremely uſeful. They are found in the princi- i 
pal ſtate; they employ - many thouſand men, who i 
there conſume their ſuperfluous commodities ; and 
they are properly a manufacture of the country. _ 

I be mines of Germany and Hungary promote the 
culture of land; the working of thoſw-of — and 

Bom deſtroys it. 

Tube Indies and Spain are two 5 the 
ſame maſter; but the Indies are the principal, While 
Spain is only an acceſſory. It is in vain for politics 

6 to attempt to bring back the principal to the acceſſory; 

3 the Indies will always draw Spain to themſelves. 

Of the merchandiſes to the value of about fifty mil- 
lions of hwres annually ſent to the Indies, Spain furs 
niſhes only two mil lions and a half: the Indies trade 
for fifty millions, the Spaniards for two and a half. 

Thang t be a bad kind of riches which. depends 
, and not an the induſtry of a nation, on 
1 the 
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1 = the number of its inhabitants, and on the cultivation 
Chap. 18. of its lands. The king of Spain, who receives great 
ſums from his cuſtom-houſe at Cadiz, is in this re- 
ſpect only a rich individual in a ſtate extremely 
poor. Every thing paſſes between ſtrangers and 
be while his ſubjects have ſcarcely any ſhare in 
it: this commerce is independent both of the 8 
il bad fortune of his kingdom. 
Were ſome provinces of Caſtile able to give him 
a ſum equal to that of the cuſtom-houſe of Cadiz, 
his power would be much greater : his riches would 
be the effect of the wealth of the country: theſe 
provinces would animate all the others, and they 
would be all together more capable of ſupporting 
their reſpective charges: inſtead of a great e 
he would have a great 22978 | 


CHAP. XIX. 
of Problem. | 


| TT is not for me to decide the queſtion, br if 
if | Spain be not herſelf able to carry on the trade of 
the Indies, it would not be better to leave it open 
to ſtrangers. I will only ſay, that it is for their ad- 
1 vantage to load this commerce with as few obſtacles 
A as politics will permit. When the: merchandiſes, 
[| which ſeveral nations ſend to. the Indies, are very 
1 dear, the inhabitants of that country give a great 
A ; deal of their commodities, which is gold and ſilver, 
4 | for very little of thoſe of foreigners : the contrary | 
| to this happens when they. are at a low price. It 
| . would perhaps be of uſe, that theſe nations ſhould 
h underſel each other, that by this means the merchan- 
b diſes carried to the Indies might be alWays cheap. 
Je: 1 ES Theſe 
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Theſe are principles which deſerve to be examined 
without ſeparating them however from other con- 


ſiderations; the ſafety of the Indies, the advanta- 


ges of one only cuſtom-houſe, the danger of making 


great alterations, and the foreſeen inconveniencies, 
which are often leſs dangerous than thoſe which can- 
not be foreſeen, 


BOOK XXII. 
07 laws in relation 70 the uſe of money. 


WAP. 
The reaſon of the uſe of money. 


EOPLE who have few merchandiſes as ſavages, 

and among civilized nations, thoſe who have 

only two or three ſpecies, trade by exchange. Thus 
the caravans of Moors who go to Tambactu, in the 
heart of Africa, have no need of money, for they 


B o o x 
XXII. 
Chap. 1 1 


exchange their ſalt for gold. The Moor puts his 


ſalt in a heap, and the Negro his duſt in another; 
if there is not gold enough, the Moor takes away 
ſome of his ſalt, or the 9 — adds more gold, till 
both parties are agreed. 


But when a nation traffics with a great variety 


of merchandiſes, money becomes neceſſary; becauſe 


a metal eaſily carried from place to place, ſaves tbe 


great expences, which people would be obliged to be 
at, if they always proceeded by exchange. 

All natipns having reciprocal wants, it frequently 
W that one is deſirous of a large quantity 
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Boot of the others merchandiſes, when the latter will 


XXII 
Chap. 1. 


have very little of theirs, though with reſpect to an- 
other nation the caſe is directly oppoſite, Buy 
when nations have money, and proceed by buying 
and ſelling, thoſe who take moſt merchandiſes, pay 
the balance in ſpecie. And there is this difference, 
that in the caſe of buying, the trade carried on is in 
proportion to the wants of the nation that has the 
greateſt demands; whilſt in bartering, the trade is 
only according to the wants of the nation, whoſe de- 
mands are the feweſt : without which this laſt would 


be under an impoſſibility of balancing its accounts. 


CHAP. II. 
Of the nature of money. 


Oney is a ſign which repreſents the value of 
all merchandiſes. Metal is taken for this 
fign as being durable *, becauſe ir conſumes but little 
by uſe ; and becauſe, without being deſtroyed, it is 
capable of many divifions. A precious. metal has 
been choſen as a ſign, as being moſt portable. A 
metal is moſt proper for a common meaſure, becauſe 
it can be eaſily reduced to the ſame ſtandard, Every 
ſtate fixes upon it a particular impreſſion, to the end 
that the form may correſpond with the ſtandard and 
the weight, and that both may be known by 8 
tion only. 
The Athenians, not having cho uſe of metals, made 
uſe of oxen +, and the Romans of ſheep: but one 


The falt made uſe bf for this purpoſe i in Abyſſinia has this de- 
fe, that it is contitiually waſting away. 

+ Herodotus, in Clio, tells us chat the Lydians found out the wh 
of coining money ; the Gr 2 learnt it from them; the ee 
ein had the impreſſion of their ancient ox. I have ſeen one of 
** pieces in the! ear] of 6 cabinet. 


en 


OW TY WA, ©, "w_—_ 


OF L A w & 7 71 
ox is not the ſame as another ox, in the manner that 92 N 
one piece of metal may be the ſame as another. * A 
As ſpecie is the ſign of the value of merchandiſes, *_ 
paper is the ſign of the value of ſpecie; and when 
it is of the right ſort, it repreſents this value in ſuch 
a manner, that as to the effects Produced by! it, there 
is not the leaſt difference. c 
In the ſame manner, as money is the ſign and re- 
preſentative of a thing, every thing is a ſign and 
repreſentative of money; and the ſtate is in a proſ- 
perous condition, when on the one. hand, money 
perfectly repreſents all things; and on the other, 
all things perfectly repreſent money, and are reci- 
procally the ſign of each other; that is, they have 
ſuch a relative value, that we may have the one as 
ſoon as we have the other. This never happens in 
any other than a moderate government, nor does it 
always happen there: for example, if the laws favour 
the diſhoneſt debtor, his effects are no longer a re- 
preſentative or ſign of money. With regard to a 
deſpotick government, it would be a prodigy, did 
things there repreſent their ſign, Tyranny and diſ- - 
truſt make every one bury * their ſpecie : things are 
not there then the repreſentative of money. | 
Legiſlators have ſemetimes had the art, not only 


to make things, in their own. nature, the repreſenta 
tive of ſpecie, but to convert them even into ſpecie, 
like the current coin. Cæſar, when he was () dicta- (4 cæſar 


tor, permitted debtors to give their lands in payment n. . Ci- 


to their creditors, at the price they were worth before 27 . 


Book 3. 


the civil war. (ö) Tiberius ordered, that thoſe who (e) Taei- 


tus, Lib. vi. 


* It is an ancient culo in Algiers, for the father of a family 
to have a treaſure concealed in the earth. H; " 7 the Kingdom of 


Algiers, by Logier de T affis. 
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Boos deſired ſpecie ſhould have it from the public trea- 

L 2. ſury, on binding over their land to double the value. 

b Under Cæſar, the lands were the money which pay- 
ed all debts: under Tiberius, ten thouſand ſeſterces. 
in land became as current money, equal to WA 
thouſand ſeſterces in ſilver. 

The Magna Charta of England provides again} 
the ſeizing the lands or revenues of a debtor, when 
his moveable or perſonal goods are ſufficient to pay, 
and he is willing to give them up to his creditors: 
by this means all the goods 4 an Engliſhman repre- 
ſented money, 

The laws of the Galnane' conſtituted money 8 
ſatisfaction for the injuries that were committed, and 
for the ſufferings due to guilt. But as there was but 
very little ſpecie in the country, they again conſti- 
tuted this money to be Paid in goods or chattels. 
This we find appointed in a Saxon law, with certain 
ngen ſuitable to the eaſe and convenience of 

(-) The the ſeveral ranks of people. At firſt () the law de- 
e ns clared the value of a ſou in cattle; the ſou of two 
Chap. 18. tremiſes anſwered to an ox of twelve months, or to 
an ewe with her lamb; that of three tremiſes, was 
worth an ox of ſixteen months.” With theſe people 
money became cattle, goods, and . n ; and 
_ theſe again became money. 

Money is not only a ſign of chidgs' it is alſo * 


. ſign and repreſentative of money, as we ſhall ſee i in 
the chapter on 1 exchange. 5 
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ena m. 
of ideal Money. 


HE RE is both real and ideal money. Civi- B BAK 
| lized nations generally make uſe of ideal mo- Chap. z. 

ney only, becauſe they have converted their real 
money into ideal. At firſt their real money was 
ſome metal of a certain weight and ſtandard: but 
ſoon diſhoneſty or want made them retrench a part 
of the metal from every piece of money, to which 
they left the ſame name; for example, from a livre 
at a pound weight they took half the ſilver, and ſtill 
continued to call it a livre; the piece which was the 
twentieth part of a pound of ſilver, they continued 
to call a ſou, though it is no more the twentieth 

part of this pound of ſilver. By this means che 
livre is an ideal livre, and the ſou an ideal ſou. 
Thus of the other ſubdiviſions : and ſo far may this 
be carried, that what we call a livre may be only a 
ſmall part of the original livre or pound, which ren- 
ders it ſtill more ideal. It may even happen, that 
we may have no piece of money of the preciſe value 
of a livre, nor any piece exactly worth a ſou: then 
the livre and the ſou will be purely ideal. They 
may give to any piece of money the denomination 

of as many livres and as many ſous as they pleaſe; 

the variation may be continual; becauſe it is as eaſy 
to give another name to a ching, as it 1s difficult to 

change the thing itſelf. : 
To take away the ſource of this abuſe, it would 
be an excellent law for all countries, who are deſi- 
rous of making commerce flouriſh, to ordain, that 


none but real money ſhould be current; and, to 
prevent 
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prevent any methods from veng taken, to render it 
ideal. 


Nothing ought 1 to be fo exempt from variation, 


as that which ! is the common meaſure of all. 


Trade is in its om nature extremely, uncertaine 
and it is a great evil to add a new ancermintf to 
that which/3 is ed on the nature of the Wage; 


© AF. IV. 
Of the quantity of gold and fhoer 


HILE civilized nations are the miſtreſits 
of the world, gold and ſilver, whether they 
. it from amongſt themſelves, or fetch it from 
the mines, muſt increaſe every day. On the con- 
trary, it diminiſhes when barbarous nations prevail. 
We know how great was the ſcarcity of theſe metals, 
when the Goths and Vandals on the one ſide, and 


on the other the Saracens and Tartars, broke i in ike 
a ibtgent on ms civilized world. 


PT 11 AP. v. 
The ſome Subject continued. 


HE bullion drawn from the Americas thine, 
imported into Europe, and from thence. ſent 
to the eaſt, has greatly promoted the navigation of 
the European nations; for it is a merchandiſe which 
Europe receives in exchange from America, and 
which ſhe ſends in exchange to the Indies. A pro- 
digious quantity of gold and filver is therefore an 
Advantage, when we conſider theſe metals as a met- 
chandiſe: but it is otherwiſe when we conſider them 
as a nes becauſe their abundance gives * 
their 
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their quality men, which is chiefly n Book 
their ſcarcity. Chap. 6. 

Before the felt Punic war, copper was to Giver | 
as () 960 to 1“; it is at preſent nearly as 73 and a (2) Sce 
half to one. When the proportion ſhall be as it was f AH. 
formerly, ſilver will better perform its office as a Book. 
ſign. 


CHAP. VL 


The reaſon why Intereſt was lowered one half after the 
Conqueſt of the Indies. | 
\ Arcilaſſo informs us (b), that i in Spain after (5)Hig. of 
© the conqueſt of the Indies, the intereſt which the civil 

was at ten per cent. fell to five. This was a neceſſary ** 
conſequence. A great quantity of ſpecie being all ards in the 
of a ſudden brought into Europe, much fewer per- 1 c 
ſons had need of money. The price of all things rm 
increaſed, while the value of money diminithed ; 
the proportion was then broken, and all the old debts 
were diſcharged. We may recollect the time of the 
ſyſtem +; when every thing was at a high price ex- 
cept ſpecie. Thoſe who had money after the con- 
queſt of the Indies, were obliged to lower the price 
or hire of their merchandiſe; ; that is, in ather words, 
their intereſt. 

From this time they were unable to bring intereſt 
to its ancient ſtandard, becauſe the quantity of ſpecie 
brought to Europe has been annually increaſing. 
Beſides, as the publie funds of ſome ſtates, founded 
on riches procured by commerce, gave but a very 
ſmall intereſt, it became neceſſary for the contracta 
of individuals to be regulated by chile.” In ſhort, 


, * Suppoſing 4 mark, or eight ounces of fIver to be worth 


forty nine 8 and copper ro _— do 
be. 4 Mr. LN projet hs Vp 6 wee, 5 
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Boo the courſe of exchange having rendered the convey- 


XXII. 
Chap. 7. 


ing of ſpecie from one country to another remark- 
ably eaſy, money cannot be ſcarce in a place where 


they may be ſo readily ſupplied with i it, 10 thoſe who 


have it in Plenty. 


CHAP. . 


How the Price of things is fixt in the variation of the 
| ien of Riches. 


Oney is the price of merchandiſes or manufac- | 
tures. But how ſhall we fix this price:? ? or 


in other words, by what piece of money is every 


thing to be reprefented ? 

If we compare the maſs of gold and flver 3 in the 
whole world, with the quantity of merchandiſes 
therein contained, it is certain that every commo- 
dity or merchandiſe in particular, may be compared 
to a certain portion of the intire maſs of gold and 
filver. As the total of the one is to the total of the 
other, ſo part of the one will be to part of the 
other. Let us ſuppoſe, that there is only one com- 
modity or merchandiſe in the world, or only one to 
be purchaſed, and that this is diviſible like money : 
a part of this merchandiſe will anſwer to a part of 
the maſs of gold and ſilver; the half of the total of 
the one, to the half of the total of the other; the 
tenth, the hundredth, the thouſandth part of the 
one, to the tenth, the hundredth, the thouſandth part 


of the other. But as that which conſtitutes property 


amongſt mankind is not all at once in trade; and as 
the metals or money, which are the ſign of property 


are not all in trade at the ſame time; the price is 


fixed in the compound ratio of the total of things 
wich the total of Ggns, and thar of the total of things 


in 
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in trade with the total of ſigns in trade. alſo : and as Boon 
the things which are not in trade to- day may be in Fg) Ta 
trade to-morrow, and the ſigns not now in trade may 
enter into trade at the ſame time, the eſtabliſhment 
of the price of things always fundamentally depends 
on the P a: a: . Sn to the © coral of 
ſigns. | 15 

Thus the prince or the eiten © can no more 
aſcertain the value of merchandiſes, than he can 
eſtabliſh by a decree that the relation one has to 
ten, is equal to that of one to twenty. Julian' 99955 25 Fg 


lowering the price of proviſions at Antioch, was «the Gez, 
cauſe of a moſt terrible famine;;{{ . 0 , by Socra - 


"I" 
1 8 N A P. VIII. 5 ee 
1 Tbe ſame Subject . 


\HE Negroes on the coaſt of Africa n 4. 
1 of value without money. It: is a ſign merely 
ideal, founded on the degree of eſteem which they 
fix in their minds for every merchandiſe, in propor- 
tion to the need they have of it. A certain com- 
modity or merchandiſe is worth three macoutes; 
another ſix macoutes; another ten macoutes; that 
is, as if they ſaid ſimply three, ſix, and ten. The 
price is formed by a compariſon of all merchan- 
diſes with each other. They have therefore no par- 
ticular money; but each kind of merchandiſe is 
money to the o tber. 

Let us for a moment transfer to ourſelves this 


manner of valuing things, and j join it with ours : 


all the merchandiſes and goods in the world; or 
elſe all the merchandiſes or manufactures of a ſtate, 
particularly conſidered as ſeparate from all. others, 
would be worth a certain number of macoutes ; 
ä and, 


Book 
XXII. 
Chap. 8. 


THE SPIRIT 
and, dividing the money of this ſtate into as many 
parts as there-are macoutes, one part of this diviſion 
r 104905 

I we ſuppoſe the quantity of ſpecie in a tate 6 
doubled, it will be neceſſary to double the ſpecie in 
the macoutez but if, in doubling the ſpecie, you | 


double alſo the macoute, the proportion will remain | 


the ſame as before the doubling of either. 
If fince the diſcovery of the Indies, gold and ſil- 
ver have increaſed in Europe in the proportion of 


one to twenty, the price of proviſions and mer- 
| bee e eee eee proportion of 


done to twenty. But if, on the other veg the 
number of merchandiſes has increaſed as one to two, 


and a relative ſcarci 
pared to the other. 


it neceſſarily follows, that the price of theſe mer- 
chandiſes and provifions having been raiſed in pro- 


Portion of one to twenty, and fallen in proportion of 


one to two, it neceffarily follows, 1 fay, urn che 


proportion is only as one to ten. 


The quantity of goods and merchandise W 
by an augmentation of commerce, the augmentation 
of commerce by an augmentation of the ſpecie which 
fucceflively. arrives, and by new communications 
with freſh diſcovered countries and ſeas, which fur- 


niſn us with new A n. new r merchian- 


* lib! 
J a 
&f the relative ſcarcity of Gold at Siver. 


Eſides the poſidive der wb eee aft gk | 
and ſilver, there is ſtill a relative abundance 
ty of one of theſe metals com- 


The 


* 
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The avaricious hoard up their” Sole and filver, B SAX 

becauſe as they do nor care to ſpend, they are fe Chats” 

of ſigns that are not fubject to decay. They \preſet 
20d to ſilver, becauſe 15 they are always affaid of 
lofing, they can beſt conceal that! which rakes tip the 
leaſt room, Gold therefore diſappeats when: there 
is plenty of ſilver, becauſe every one has ſorhe to 
conceal; it appears again When ſilver is ſcares, 'be- 
caufe they are obliged” to dra: ic from its confine. 
ment. . iA 20117 
It is then a rule, tat 844 FE common Chen fl. 
ver is fearce, and gold i 18 fearce' when filyer is com- 
mon. This lers us fee the difference between their 
relative, and their real abundance and N of 

which I ſhall e ſpeak more at 2 


. 2 'H A p. ** ee 
NFF 36335 * | 4420 341 
„ - Of FRA en ad wana 

HE er abundance and ſcarcity h 
In different countries, forms what called e | 


courſe of exchange. eee 
Exchange is 4 fixing of the” akut and women. 
b Of HENRY. > 21200 20S ICT II 
Silver, as a meral, rn val Bee off Uther mer- 
chandiſes, and an additional value as it is capable of 
becoming the fign of other merchandiſes. If it was 
"more than a mere merchandife, it 1 Wr o 
Gcubt, tofe much of its value. > ak 
"Myer, as money Has a value, -which- the r 
in forne reſpectẽ can fix, and in others he carot. 7 
- The prince 1. eſtabliſhes a proportion between a 
2 of ſilver as metal, and the ſame quantity 
as money. 2. He fixes the proportion W er 
0 er 
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Boo « ſaveral metals made uſe of as money. g. He efta- 


Chap. 10. bliſhes the weight and ſtandard of every piece of 


money. In fine, 4. he gives to every piece that 
ideal value, of which I have ſpoken. I ſhall call 
the value of money in theſe four reſpects its poſitive 
value, becauſe it may be fixed by law. _. 

The coin of every, ſtate has, beſides this, a rela: 
tive value, as it is compared. with the money of 
other .countries. This relative value is eſtabliſhed by 
the exchange; and greatly depends on its poſitive 
value. It is fixed by the general opinion of the 
merchants, never by the decrees of the prince; 
becauſe it is ſubject to inceſſant variations, and de- 
pends on a thouſand accidents. ... — 

The ſeveral nations in fixing, this relative value, 


are chiefly guided by that which has the greateft 


quantity of ſpecie. If ſhe has as much ſpecie as all 
the others together, it is then moſt proper for the 
others to regulate theirs by her ſtandard ; and the 
regulation between all the others will pretty nearly 
agreee with the regulation made with this b 
nation. 


In the actual ſtate of the n * Holland i is 


the nation we are ſpeaking of. Let us examine the 


** of exchange with relation to her. | 

They have in Holland a piece of money called A 
florin, worth twenty ſous, or forty half-ſous or gros. 
But, to render our ideas as ſimple as poſſible, let us 
imagine that they have not any ſuch piece of money 
in Holland as a florin, and that they have nö other 


but che gros: a man who ſhould have 2 thouſand 
The Dutch regulate the exchange for almoſt all Europe, by 


a kind of determination amongſt themſelves; in 1 
a bree to cheir own intereſts. 


florins, 


3 8 — 3 


OA 


81 


florins, would have forty thouſand gros; and ſo of Boo 


the reſt. Now the exchange with Holland is deter- © 


mined by our knowing how many gros every piece 


of money in other countries is worth; and as the 
French commonly reckon by a crown of three livres, 


the exchange makes it neceſſary for them to know 
how many gros are contained in a crown of three 
livres. If the courſe of exchange is at fifty-four, a 
crown of three livres will be worth fifty-four gros; if 
it is at fixty, it will be worth ſixty gros. If filver is 
ſcarce in France, a crown of three livres will be worth 
more gros; if plentiful, it will be worth leſs. 

This ſcarcity or plenty, from whence reſults the 
mutability of the courſe of exchange, is not the real, 
but a relative ſcarcity or plenty. For example ; 3 
chen France has greater occaſion for funds in Hol- 
land, than the Dutch of having funds in France, 
ſpecie is ſaid to be common in France, and ſearce | in 
Holland; and vice ver/a. 


XXII. 
hap. 10. 


Let us ſuppoſe that the courſe of exchange with | 


 Hollandis at fifty-four. If France and Holland com- 
poſed only one city, they would act as we do when 
we give change for a crown: The Frenchman would 
take three livres out of his pocket, and the Dutch- 
man fifty four gros from his. But as there is ſome 
diſtance between Paris and Amſterdam, it is neceſſary 
that he who for my crown of three livres, gives me 
fifty - four gros which he has in Holland, ſhould give 
me a bill of exchange for fifty- four gros payable in 
Holland. The fifty-four gros is not the ching in 


queſtion; but a bill for that ſum. Thus, in order 
to judge of the ® ſcarcity or plenty of ſpecie, we muſt 


here is much ſpecie in a place, when there is more ſpecie than 
paper; there is little, ** there is more paper than ſpecie. 
Fer. IL. by know 
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THE SPIRI T 
know if there are in France more bills of fifty four i 


gros drawn upon Holland, than there are crowns 
drawn upon France. If there are more bills from 
Holland, than there are from France, ſpecie is ſcarce 
in France, and common in Holland; it then be- 
comes neceſſary that the exchange ſhould riſe, and 
that they give for my crown more than fifty- four | 
gros; otherwiſe I will not part with it, and vice verſs, 

Thus the various turns in the courſe of exchange 
form an account of debtor and creditor, which muſt 
be frequently ſettled ; and which the ſtate in debt can 
no more diſcharge by exchange, than an individual 
can pay a debt by giving change for a piece of 
ſilver. IM 

We will ſuppoſe that there are but three ſtates in 
the world, France, Spain, and Holland; that ſeveral 
individuals in Spain are indebted to France to the 


A mark value of one hundred thouſand (“) marks of ſilver ; 


isa weight 
of eight 


OUNCES. 


and that ſeveral] individuals of France owe in Spain 
one hundred and ten thouſand marks: now, if ſome 
circumſtance both in Spain and France ſhould cauſe 
each ſuddenly to withdraw his ſpecie, what - will 
then be the courſe of exchange ? Theſe two nations 
will reciprocally acquit each other of an hundred 
thouſand marks; but France will ſtill owe ten 
thouſand marks in Spain, and the Spaniards will ſtill 
have bills upon France'to the value of ten thouſand 


marks ; while France will have none at all; upon 
Spain. 


But if Holland was in a contrary: ſituation with 
reſpect to France, and in order to balance the ac- 
count muſt pay her ten thouſand marks, the French 
would have two ways of paying the Spaniards; 
eicher 8 giving their creditors in Spain bills for ten 

thouſand 


"PF, LaWnr .: Mb 
thouſand. marks upon their debtors in Holland, or — 
elſe by ſending ſpecie to che value of ten "thouſand Chap. 1 
marks to Spain. 4 Stil 

From hence it follows, * when a ſtate has occa- 
ſion to remit a ſum of money into another country, 
it is indifferent in the nature of the thing, whether 
ſpecie be conveyed thither, or they take bills of ex- 
change. The advantage or diſadvantage of theſe 
two methods ſolely depends on actual circumſtances. 
We muſt enquire which will yield moſt gros in Hol- 


land, money carried thither in ſpecie, or a bill upon 
Holland for the like ſum *. 


When money of the ſame ſtandard and weight in 
France yields money of the ſame ſtandard and weight 
in Holland, we ſay that the exchange | is at par. In 
the actual fate of ſpecie () the par is neatly at fty- (5) Tn 
four gros to the crown. When the exchange is 744. 
above fifty-four gros, we ſay it is 3 nun be- 
neath, we ſay it is low. | 

In order to know the loſs and gain of a FRY ina 
particular ſituation of exchange, it muſt be conſider- 
ed as debtor and creditor, as buyer and ſeller. When 
the exchange is below par, it loſes as a debtor, and 
gains as creditor ; it loſes as a buyer, and gains as 
ſeller. It is obvious, it loſes as debtor : ſuppoſe, 
for example, France owes Holland a certain number 
of gros, the fewer groſs there are in a crown, the 
more crowns ſhe has to pay. On the contrary, if 
France is creditor, for a certain number of gros, 
the leſs number of gros there are in a crown, the 
more crowns ſhe will receive. The ſtate loſes alſo as 
buyer; for there muſt be the ſame number of gros, 
to buy the ſame quantity of merchandiſes; and 


Wich the expence of carriage and inſurance dedufted. 
1 G 2 | while | 
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XII. Shile the change is low, every French crown is worth 


Chap. 10. fewer gros. For the ſame reaſon the ſtate gains as 


a ſeller: Ifell my merchandiſe in Holland for a cer- 
tain number of gros; I receive then more crowns 
in France, when for every fifty groſs I receive a 
crown, than I ſliould do if I received only the ſame 
crown for every fifty-four. The contrary to this 
takes place in the other ſtate. If the Dutch are in- 
debted a certain number of crowns to France, they 
will gain; if they are owing to them, they will loſe; _ 
if they ſell they loſe, and if they buy they gain. 
It is proper to purſue this ſomething farther. 
When the exchange is below par; for example, if 
it is at fifty inſtead of fifty four, it ſhould, fol- 
low that France on ſending bills of exchange to 
Holland for fifty-four thouſand crowns, - could -buy 
merchandiſes only to the value of fifty thouſand; and 
that on the other hand, the Dutch ſending the value 
of fifty-thouſand crowns to France, might buy fifty- 
four thouſand, which makes a difference of r that 
is, a loſs to France of more than +; fo that F rance 
would be obliged to ſend to Holland + more in ſpe- 
cie or merchandiſe, than ſhe would do was the ex- 
change at par. And as the miſchief muſt conſtantly 
increaſe, ' becauſe a debt of this kind would bring 
the exchange ſtill lower, France would in the end be 
ruined. It ſeems, I fay, as if this ſhould certainly 
follow; and yet it does not, becauſe of the principle 
(*) See Which I have () elſewhere eſtabliſhed, which is, that 
Book xx. ſtates conſtantly lean towards a balance, in order to 
Chap. 28. preſerve their independency. Thus they borrow only 
in proportion to their ability to pay, and meaſure 
their buying by what they ſell: and taking the 
angle from — * oe 3 falls in France 
from 


OF LAW S. 


from fifty- four to fifty, the Dutch who buy merchan- 28 K 
diſes in France to the value of a thouſand crowns, forChap. our 


which they uſed to pay fifty-four thouſand gros, would 
now pay only fifty thouſand, if the French would 


conſent to it. But the merchandiſe of France will riſe 
inſenſibly, and the profit will be ſhared between 


the French and the Dutch; for when a merchant can 


gain, he eaſily ſhares his profit: there ariſes then a 
communication of profit between the French and the 
Dutch. In the ſame manner the French, who bought 


merchandiſes of Holland for fifty · four thouſand gros, 


and who when the exchange was at fifty- four, paid 


for them a thouſand crowns, will be obliged to add 


more in French crowns to buy the ſame merchan- 
diſes. But the French merchant being ſenſible of the 
loſs he ſuffers, will take up leſs of the merchandiſe 
of Holland. The French and the Dutch merchant 
will then be both loſers, the ſtate will inſenſibly fall 
into a balance, and the lowering of the exchange 


will not be attended with thoſe inconveniences 
which we had reaſon to fear. 


A merchant may ſend his ſtock i into a 3 
country when the exchange is below par, without 
injuring his fortune; becauſe when it returns, he re- 
covers what he had loſt; but a prince, who ſends 
only ſpecie i into a foreign country, which never can 


return, is always a loſer. 


When the merchants have great Aeatings'3 in any 


country, the exchange there infallibly riſes. This 
proceeds from their entering into many engagements, - 


8 great quantities of merchandiſes, and drawing 


upon foreign countries to pay for them. 


A prince may amaſs great wealth in his 8 | 


and. yet ſpecie may be really ſcarce, and relatively 
| 3 common; 


8 * 
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Chap. 


T H'E-SP I R IT 
B be common; for inſtance, if this ſtate is indebted for 


10. many merchandiſes to a foreign country, the e- 
change will be low, though ſpecie de rarer. 
The exchange of all places conſtantly- tends to a 
certain proportion, and that in the very nature of 
things. If the courſe of exchange from Ireland to 
England is below par, and that of England to Hol- 
land is alſo under par, that of Ireland to Holland 
will be ſtill lower; that is, in the compound ratio of 
that of Ireland to England, and that of England to 
Holland: for a Dutch merchant who can have his 
ſpecie indirectly from Ireland, by the way of Eng⸗ 
land, will not chuſe to pay dearer by having it the 
direct way, This, I ſay, ought naturally to be the 
caſe : but however it is not exactly ſo; there are 
always circumſtances which vary theſe things: and 
the different profit of drawing by one place, or of 
drawing by another, conſtitutes the particular art 
and dexterity. of the bankers, which does not belong 
to the preſent ſubject. 

When a ſtate raiſes its ſpecie; for mnddaties; when 
it gives the name of fix livres or two crowns,” to 
what was befo called three livres or one crown, this 
new denomination, which adds nothing real to the 
crown, ought not to procure a ſingle gros more by 
the exchange. We ought only to have for the two' 
new crowns, the ſame number of gros which we be- 
fore received for the old one. If this does not hap- 
pen, it muſt not be imputed as an effect of the re- 
gulation itſelf ; but to the novelty and ſuddenneſs of 
the affair. The exchange adheres to what is already 
eſtabliſhed, and* is not altered till Aiden a nal 

time. 
* When a due, inteadof only rulug che peel by 


C law, - 
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0 F . 1.4 ws. g + 
a law, calls it in, in order to diminiſh its 628, K t fre- B 0.0 K. 


quently: happens that 1 the time taken KA in i 


cried ed, as not to 0 be ecco d as money, and bills 
of exchange muſt conſequently be paid in the new, 
one would imagine then that the exchange ſhould be 
regulated by the new, If, for example, in France 
the antient crown of rd livres, being worth in 
Holland ſixty gros, was reduced one half, the new 
crown ought to be valued only at thirty. On the 
other hand, it ſeems as if the exchange ought to be 
regulated by the old coin; becauſe the banker who 
has ſpecie, and receives bills, 4 is obliged to carry 
the old coin to tlie mint, in order to c ang e it for 
the new by which he muſt be a loſer. The ex- 
change then - ought to be fixed between the value 
of the old c coin, and that of the new. The value of 
te old is decreaſed, if we. may call it fo, both be- 
cauſe there 1 is already ſo ome 'of the new in trade, and , 
becauſe the bahkers cannot Keep up to the rigour 
of the law; having an intefeſt in letting looſe the 
old coin from their cheſts, and being even ſome- 
times forced to make payments with it. Again, the 
value of the new ſpecie muſt riſe; becauſe the banker 
having this, finds himſelf in a ſituation, j in which, as 
we ſhall immediately prove, he will reap, great ad- 
vantage by procuring the old. The erchange ſhould 
then be fixed, as I have already ſaid, between the 
new and the old coin. For then the bankers find 
it for their intereſt, to ſend the old out of the king- 
dom; becauſe by this means they procure. the ſame 
advantage as they could receive from a regular ex- 
G 4 change 
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change of the old ſpecie, that is a great many gros 
in Holland, and in return a regular exchange a little 
lower, between the old and the new ſpecie, which 


would bring many crowns to France. 

Suppoſe that three livres of the old coin yield by 
the actual exchange forty-five gros, and that by ſend- 
ing this ſame crown to Holland, they receive ſixty ; 
but with a bill of forty-five gros, they procure acrown, 
of three livres in France, which being ſent in the 
old ſpecie to Holland, ſtill yields ſixty gros: Thus. 
all the old ſpecie would be ſent out of the kingdom, 
and the bankers would run away with the whole 
profit. 

To remedy this, new meaſures muſt be taken. 
The «ſtate, which coined the new ſpecie, would it- 
ſelf be obliged to .ſend great quantities of the old 
to the nation which regulates the exchange, and 
by thus gaining credit there raiſe the exchange 
pretty nearly to as many gros for a crown of three 
livres out of the country. I ſay, to nearly the 


ſame ; for while the profits are ſmall, the bankers 


will not be tempted to ſend it abroad, becauſe of the 
expence of carfiage, - and the danger of confiſ- 
cation. 

It is fit that we ſhould give a very clear idea of 
this. Mr. Bernard, or any other banker employed 
by the ſtate, propoſes bills upon Holland, and gives, 
them at one, two, or three gros higher than. the 
actual exchange; he has made a proviſion in a foreign 


country by means of the old ſpecie which he has 


continually been ſending thither; and thus he has 


raiſed the exchange to the point we have juſt men- 


. tioned., In the mean time, by diſpoſing of his bills, 
he ſeizes © on all the new ſpecie, and We the other 


bankers 
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bankers who have payments to make, to carry their B d 
old ſpecie to the mint; and, as he inſenſibly obtains Chap. 10. 
all the ſpecie, he obliges the other bankers to give 
him bills of exchange at a very high price. By this 
means, his profit in the end compenſates in a great 
meaſure for the loſs he ſuffered at the beginning. 
It is evident, that during theſe tranſactions, the 
ſtate muſt be in a dangerous criſis. Specie muſt be- 
come extremely ſcarce, 1. becauſe much the greateſt 
part is cried down : 2. becauſe a part will be ſent 
into foreign countries : 3. becauſe every one will lay 
it up, as not being willing to give that profit to the 
prince, which he hopes to receive himſelf. It is 


| dangerous to do it ſlowly : and dangerous alſo to do 


it in too much haſte. If the ſuppoſed gain be immo- 
derate, the inconveniencies increaſe in proportion. 
We ſee from what has been already ſaid, that 
when the exchange is lower than the ſpecie, a profit 
may be made by ſending it abroad; for the ſame 
reaſon, when it is. higher than the {pecie, there is a 
profit in cauſing 1 it Inns 

But there is a caſe in which profit may be made 
by ſending the ſpecie out of the kingdom, when the 
exchange is at par; that is, by ſending it into a fo- 
reign country to be coined over again. When it re- 
turns an advantage may be made of it, whether it 
be circulated in * country, or paid for foreign 
bills. | 

It a company * been erefted. in a ſtate with a 
prodigious ſtock, and this ſtock has in a few months 
been raiſed twenty or rwenty- fixe times above the 
original purchaſe; ; if again, the ſame ſtate eſtabliſh- 
ed a bank, whoſe bills were to perform the office 
of 1 while che * value of theſe bills was 
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x prodigious i in order to anſwer to the numerary va- 
o. Iue of the ſtocks, (this is Mr. Law's ſyſtem); it 
would follow from the nature of things, that theſe 
ſtocks and theſe bills would vaniſh in the ſame man- 
ner as they aroſe. Stocks cannot ſuddenly be'raiſed 
twenty or twenty five-times above their original va 
lue, without giving a number of people the means of 
procuring immenſe riches in paper : every one would 
ſeek to ſecure his fortune; and as the exchange of- 
fers the moſt caſy way of removing it from home, 
or conveying it whither one pleaſes, people would 
inceſſantly remit a part of their effects to the nation 
that regulates the exchange. A project for making 
continual remittances into a foreign country, mult 
lower the exchange. Let us ſuppoſe, that at the 
time of the ſyſtem, in Proportion to the ſtandard 
and weight of the ſilver coin the exchange was fix- 
ed at forty gros to the crown; when a vaſt quan- 
tity of paper became money, they were unwilling 
to give more than thirty- nine gros for a crown, an 
afterwards thirty-eight, thirty-ſeven, &c. This pro- 
_ ceeded ſo far, that after a while they would give but 
eight gros, and at laſt there was no Exchange. at 
all. 

The exchange ought in this pw” to have regu- 
lated the proportion between the ſpecie and the pa- 
per of France. I ſuppoſe that by the weight and 
ſtandard of the ſilver, the crown of three livres. in 
| filver was worth forty gros, and that the exchange 
being made in paper, the crown of three livres in 
Paper was worth only eight gros, the difference was 
four fifths. The crown of three livres in paper 
was then worth four fifths leſs than the crown, of 
three 2 in ſilver. 4 | ; 

CH A . 
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On the FO of the KA with reſpet to 
W Mon, | 


OW grent ever the exertion of authority B o O x 
has been in our times, with refpect to the N 
ſpots of France during the adminiſttation of two' © 
ſucceſſive miniſters, ſtill it was vaſtly exceeded by the 
Romans; not at' the time when corruption Had 
crept into their republic, nor when they were in 
a ſtate of anarchy; but when they were, as much 
by their wiſdom as their courage, in the full vigour 
of the conſtitution, after having conquered" the ci- 
ties of Italy, and at the very time that they N 
the empire with the Carthaginians. 
And here I am pleaſed that I have an opportunity 
of examining more cloſely into this matter; that no 
example may be . row Wet can 1 ever juſtly de - 
called one 
In the firſt Punic war the () as; „ which ought tO:{z) Plin 
be twelve ounces of copper, weighed only two, and 2 
in the ſecond it was no more than one. This re- rol 
trenchment anſwers to what we now call the raiſing Art. _ 
of coin. To take half the filver from a crown of 
{fix livres, in order to make two crowns, or to raiſe 
it to the value of twelve livres, is preciſely the ſame 
ching. | 
They have left us no monument of the manner in 
which the Romans conducted this affair in the firſt 
Punic war; but what they did in the ſecond, is a 
proof of the moſt conſummate wiſdom. The re- 
public found herſelf under an impoſſibility of paying 
her debts; the as weighed two ounces of copper, and 
[AFL 9 | the 
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Boo the denarius valued at ten aſes, weighed twenty 
Chap. 11. ounces of copper. The republic being willing to 


gain half on her creditors, made the as of an 
ounce of copper, and by this means paid the value” 
of a denarius with ten ounces. This proceeding 


muſt give a great ſhock to the ſtate; they were 


obliged therefore to break the force of it, as well as 
they could. It was in itſelf unjuſt, and it was ne- 
oeſſary to render it as little ſo as poſſible. They had 
in view the deliverance of the republic, with reſpect 
to the citizens ; they were not therefore obliged to 
direct their view to the deliverance of the citizens, 
with reſpect to each other. This made a ſecond ſtep 
neceſſary. It was ordained, that the denarius, which 
hitherto contained but ten aſes ſhould contain ſix- 
teen. The reſult of this double operation was, that 
while the creditors of the republic loſt one half *, 
thoſe of individuals loſt only a fifth +: the price of 
merchandiſes was increaſed only a fifth; the real 
change of the money was only a fifth, The other 
conſequences: are obvious. 

The Romans then 1 chemſelves with 
greater prudence than we, who in our tranſactions 
involved both the public treaſure, and the fortunes 
of individuals. But this is not all; their affair 


was carried on amidſt more favourable circumſtan- 
ces than ours. 


K 
3 


* They "M0 A FPS ten ounces of copper for twenty. 
0 5 e rage ounces of her: a for hot 4 
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The casten in which the Romans 2 the 
value of their Specte. 


HERE was formerly very little gold a BOO R 


ſilver in Italy. This country has few or no OO 

mines of gold or ſilver. . When Rome was taken by 0 
the Gauls, they found only a thouſand () weight () Pliny, 
of gold. And yet the Romans had ſacked many ,.. 3 
powerful cities, and brought home their wealth. 2 1 
For a long time they made uſe of none but copper 

money; and it was not till after the peace with Pyr- 

rhus, that they had ſilver enough to make () mo- (v) prein- 
ney , they made denarii of this metal of the value of ſhemius, 
ten aſes *, or ten pounds of copper. At that time _ 5 2 
the proportion of ſilver was to that of copper, as Decad. 

1 to 960. For as the Roman denarius was valued 

at ten aſes, or ten pounds of copper, it was worth 

one hundred and twenty ounces of copper; and 

as the ſame denarius was valued only at one eighth 

of an ounce of ſilver 2, this r the above 
proportion. 

When Rome berkine miſtreſs of that part of Italy 

which is neareſt to Greece and Sicily, by degrees ſhe 

found herſelf between two rich nations, the Greeks 
and the Carthaginians. Silver increaſed at Rome: 

and as the proportion of 1 to 960 between ſilver and 
copper could be no longer ſupported, ſhe made ſe- 

veral regulations with reſpe& to money, which to us 

® Freinſhemius, lib. v. Decad. 2. They ſtruck alfo, fays the 

fame author, half- denarii, called quinarii, and quarters called 

I An eighth, B to ales! according to > other authors, 
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THE SPIRIT 


are unknown. However, at the beginning of the 


ſecond Punic war, the (*) Roman denarius was worth 
no more than twenty ounces of co and thus 


the proportion between ſilver and copper was no 


longer but as 1 to 160. The reduction was very 
conſiderable, ſince the republic gained five ſixths 


upon all copper money. But ſhe did only what 


was neceflary in the nature of things, by eſtabliſh- 


ing the proportion between the metals made uſe * 


as money. 


The peace which terminated the firſt Punic war, 


left the Romans maſters of Sicily. They ſoon entered 


(*) Ibid. 


- ounces to ſixteen, which had the effect of putting 


Sardinia; afterwards they began to know Spain; and 


thus the quantity of ſilver increaſed at Rome. They 
took meaſures to reduce the () denarius from twenty 


a nearer proportion between the filver and copper; 


by this means the proportion which was before as 1 


ſpecie; an indirect method, which diminiſhed the 


to 160, was now made as 1 to 128. 


C HA P. XIII. 


Procedng with reſpet? to Money in the time of the 
Emperors. 


N the changes made in the ſpecie avcing the time 

of the republic, they proceeded by diminiſhing 
it: the ſtate repoſed in the people the knowledge of 
its wants, and did not pretend to deceive them. 
Under the emperors they proceeded by way of allay. 


Theſe princes reduced to deſpair, even by their li- 


beralities, found themſelves obliged to degrade the 


evil, without ſeeming to touch it. They withheld 
a * of the gift, and yet concealed the hand that 


. did 


Or Laws. 
did it; and, without ſpeaking of the diminution of Book 
the pay, or of -the * it was found dimi- ch . 
niſhed. 

We even till ſee (* ) i in cabinets a kind of medals, () See 
which are called plated 3 and are only pieces of 28 | 
copper covered with a thin plate of ſilver. - This $:;exce of 
money is, mentioned in a fragment of the 77th Medals, 
book of Dio (*). . 

Didius-Julian firſt began to debaſe it. We find pag. 59. 
that the coin of * Caracalla had an allay of more ee 
than half; that of Alexander Severus (*), of two and Vices. 
thirds: the debaſing {till increaſed, till under Gal- (*) See Sa- 
lienus (©) nothing was to be ſeen but copper ſilver- J Thad. 
ed over. . 

It is evident, that ſuch bs proceedings path +" 
not take place in the preſent age; a prince might 
deceive himſelf, but he could deceive nobody elſe. 

The exchange has taught the banker, to draw a 
compariſon between all the money in the world, and 
to eſtabliſh its juſt value. The ſtandard of money 
can no longer be a ſecret. Were the prince to begin 
to allay his ſilver, every body elſe would continue 
it and do it for him: the ſpecie of the true ſtandard 
would go abroad firſt, and nothing would be ſent 
back but baſe metal. If, like the Roman emperors, 
he debaſed the ſilver, without debaſing the gold, the 
gold would ſuddenly diſappear, and he would be 
reduced to his bad filver. The exchange, as I have 
faid in the preceding book () has deprived princes (e) Ch. 16. 


of the opportunity of ſhewing great exertions of au- 


thority, or at leaſt has wander ed them ineffectual. 


= See 13 art 2. chan, 125 OS Le Fournal yl 17 
of — or of Jay, ie = 0 discovery or ww thouſand 
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| How the Exchange is à conſtraint on deſpotic Power, 
200. KAuscovx would have deſcended from its 
Chap. 14 deſpotic power, but could not. The eſta- 


& 18. bliſhment of commerce depended on that of the ex- 
change, and the tranſactions of exchange were in- 
conſiſtent with all its laws. 

In 1745, the Czarina made a law to expel the 
1 becauſe they remitted into foreign countries 
the ſpecie of thoſe who Were baniſhed into Siberia, 
as well as that of the foreigners entertained in her 
ſervice. As all the ſubjects of the empire are ſlaves, 
they can neither go abroad themſelves, nor ſend 
away their effects without permiſſion. The exchange 
which gives them the means of remitting their ſpe- 
cie from one country to another, is therefore entirely 
incompatible with the laws of Muſcovy. 

Commerce. itſelf is inconfiſtent with the Ruſſian 
laws. The people are compoſed only of ſlaves em- 
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wu ployed in agriculture, and of ſlaves called eccleſi- 
| aſtics, or gentlemen, who are the lords of thoſe' 
3 ſlaves: there is then nobody left for the third 
4 eſtate, which ought to be compoſed of mechanics 

we | and merchants. 

#| CHA F. Ny. | 

9 [ The Pradlice of ſome Countries in Italy. 

5 HEY have made laws in ſome parts of Italy 
= > to prevent ſubjects from ſelling their lands, in 
= - order to remove their ſpecie into foreign countries. 
ws | Theſe laws may be good, when the riches of a ſtate - 

I | — 1 | are 
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are ſo congettel with the country itſelf, that there Boo * 

would be great difficulty in transferring them to an- Ohzp. 76. 
other. But ſince, by the courſe of exchange. riches & 17. 


are in ſome degree independent on any particular 
ſtate, and ſince they may with ſo much eaſe be 
conveyed from one country to another; that muſt 
be a bad law which will not permit perſons for their 
own intereſt to diſpoſe of their lands, while they can 
diſpoſe of their money. It is a bad law, becauſe it 
gives an advantage to moveable effects, in prejudice 
to the land; becauſe it deters ſtrangers from ſetling 


in the country, and, in . — it may 1 
eluded. 


C.H AP. * e 
The aſſiſtance a State may derive from Bankers. 


H E bankers buſineſs is to change, not to lend 
money. If the prince makes uſe of them to 
exchange his ſpecie, as he never does it but in great 
affairs, the leaſt profit he can give for the remittance, 
becomes conſiderable; and it they demand large 
profits, we may be certain that there is a fault in 
the adminiſtration. On the contrary, when they 
are employed to advance ſpecie, their art conſiſts in 
procuring the greateſt profit for the uſe of it, with- 
out ra. liable to be charged with uſury. 


CHAP. XVI. 
Of public Debts, © 


\OME have imagined that it was for the advan- 
tage of a ſtate to be indebted to itſelf : they 
ho that this multiplied riches by increaſing the 
circulation. 

Vol. II. i Thoſe 


98 


BOOK 
XXII. 


Chap. 17. 


5 


THE SPIRGT | 

Thoſe: who are of this opinion have, I believe; 
confounded a circulating paper which repreſents 
money, or a circulating paper which is the ſign of 
the profits that a company has, or will make by 
commerce, with a paper which repreſents a debt. 
The two firſt are extremely advantageous to the 


ſtate; the laſt can never beſo: and all that we can 


expect from it is, that individuals have a good ſe- 
curity from the government for their payment. But 
let us fee the inconveniencies which reſult from it. 

1. If foreigners poſſeſs much paper which repre- 
ſents a debt, they annually draw out of the nation 


a conſiderable ſum for intereſt, 


2. A nation that is thus perpetually in debt, 
ought to have the exchange very low. | 
3. The taxes raiſed for the payment of the inter- 
eſt of the debt, are a hurt to the manufactures, by 


h ws the price of the artificers labour. 


4. It takes the true revenue of the ſtate from 
thoſe who have activity and induſtry, to convey 
it to the indolent, that is, it gives the conveniencies 
for labour to thoſe who do not labour, and clogs 
with difficulties the induſtrious artiſt, 

| Theſe are its inconveniencies : I know of no ad- 
vantages. Ten perſons have each a yearly income 
of a thouſand crowns, either in land, or trade; this 
raiſes to the nation at five per cent. a capital of two 
hundred thouſand crowns. If theſe ten perſons em- 
ployed the half of their income, that is five thouſand 
crowns, in paying the intereſt of an hundred thou- 
fand crowns which they had borrowed of others, that 
would be only to the ſtate as two hundred thouſand 
Crowns z. that i is, in the language c of the Algebraiſts, 

9 3 


OF L AWS. 

200, 00 crowns — 100,000 Crowns * mine 
crowns 200, ooo crowns. . 

People are thrown perhaps into this error, by re- 
flecting that the paper which repreſents the debt of 
a nation is the ſign of riches; for none but a rich 
ſtate can ſupport ſuch paper without falling into 
decay. And if it does not fall, it is a proof that 
the ſtate has other riches beſides. They ſay that it 
is not an evil, becauſe there are reſources againſt it; 
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and that it is an advantage, becauſe theſe reſources | 


* the evil. N 


CC HAP. XVII. 
Of the Payment of public Debts. 


T 1s neceſſary that there ſhould be a proportion 
1 between the ſtate as creditor, and the ſtate as 
debtor. The ſtate may be a creditor to infinity, 
but it can only be a debtor to a certain degree, and 
when it ſurpaſſes that degree, the title of creditor 
vaniſhes, F 

If the credit of the ſtate has never received che 
leaſt blemiſh, it may do what has been ſo happily 
practiſed in one of the kingdoms () of Europe; 
that is, it may acquire a great quantity of ſpecie, 
and offer to reimburſe every individual, at leaſt if 
they will not reduce their intereſt. When the ſtate 
| borrows, the individuals fix the intereſt; when it 
pays, the intereſt for the future is fixed by the ſtate, 
It is not ſufficient to reduce the intereſt : it is ne- 
ceſſary to erect a ſinking tund from the advantage 
of the reduction, in order to pay every year a part 
of the capital: a proceeding ſo happy, that its ſuc- 
ceſs ineresſes every day. 
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Chap. 18. is a new reaſon for endeavouring to form a ſinking 


THR RFI 
When the credit of the ſtate is not intire, there 


fund, becauſe this fund being once eſtablifhed, n 
ſoon procure the public confidence. 

If the ſtate is a republic, the government of which 
is in its own nature conſiſtent with its entring into 
projects of a long duration, the capital of the ſinking 
fund may be inconſiderable: bur it is neceſſary in a 
monarchy for the capital to be much greater. 

2. The regulations ought to be ſo ordered, that 
all the ſubjects of the ſtate may ſupport the weight 
of the eſtabliſhment of theſe funds, becauſe they 
have all the weight of the eſtabliſhment of the debt; 


thus the creditor of the ſtate by the ſums he con- 


enbutes, pays himſelf. 

3. There are four claſſes of men, who pay the 
debts of the ſtate : the proprietots of the land, thoſe 
engaged in trade, the labourers and mere and 
in fine, the annuitants either of the ſtate or of private 
people. Of theſe four claſſes the laſt, in a caſe of ne- 
ceſſity, one would imagine, ought leaſt to be ſpared: 


becauſe it is a claſs intirely paſſive, while the ſtate 
is ſupported by the active vigour of the other three, 


But as it cannot be higher taxed without deſtroying 
the public confidence, of which the ſtate in general 
and theſe three claſſes in particular, have the utmoſt 
need; as a breach in the public faith cannot be made 


on a certain number of ſubjects, without ſeeming to 
+ be made on all; as the claſs of creditors is always 
the moſt expoſed to the projects of miniſters, and 


always in their eye, and under their immediate in- 
ſpection, the ſtate is obliged to give them a ſingular 
Protection, that the part which is indebted may 


never have the leaſt nt over that which is 


the creditor, CHAP. 


* 
ed 


"G lending upon d 


the uſe of it, as well as for every 1 chi elſe that he 
has ren for. All the difference is, that other 
things may be either hired or bought; whilſt money, 
which is the price of things, can 1 be hired, and 
not bought 

To: lend money winhoob intereſt, is certainly "4 
action laudable and extremely good; but it is obvi- 
ous, that it is _ n of _—_—_— 124 4 
civil law. 

In order that inde: may bofieeaſafally . n 
ir is neceſſary that a price be fixed on the uſe of 
ſpecie; but this price fnhould be very inconfiderable. 


If it be too high, the merchant who fees: that it wild 
coſt him more in intereſt than he can gain by com- 
merce, will undertake nothing: If there is no conſi- 


deration to be paid for the uſe of ſpecie, no body 


will lend it; and here too che merchant will under- 
= nothing. 


. fay. no. body: with Jed 


the affaits of ſociety muſt ever make it neceſſiry. 


Uſury will be eſtabliſhed 3 but with all the 3 
wird which it has been conſtantly attended. 

The laws of Mahomet confound uſury with end- 
n intereſt. Uſury increaſes in Mahometan 


countries; in proportion to the ſeverity of the prohi- 


bition. The lender indemnifies himſelf for nnn 
ger he undergoes of ſuffering the penalty. 
e hagk not here of gold and {ver conkidered as a mer. 
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I Pecie jathe fign of value. It en that be B 8 
2 who has occaſion for this ſign ought to pay for chap, 19. 
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THE 8 P 1 RIT 
In thoſe eaſtern countries, the greateſt part of the 
people are ſecure of nothing; there is hardly 
proportion between the actual poſſeſſion of a furn, 


and the hope of receiving it again after having lent 


it: uſury then muſt be raiſed in Ro to 
_ of 1 en 


. 0 


AE nag? of maritime —_ is founded. on 
1 two things: the danger of the ſea, which 
makes it proper that thoſe who expoſe their ſpeciez 
ſhould not do it, without conſiderable advantage; 
and the eaſe with which the borrower by the means 
of commerce, ſpeedily accompliſnes a variety of 
great affairs. But uſury, with reſpect to land- men, 
not being founded on either of theſe two reaſons, is 
either prohibited by the legiſlators, or n is more 
U reduced to proper bounds. ,. . . 


1 
q lending iy Corali, and the fate of 9 amongſt 


5. Romans. 


on 


1 2 
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N 5688. 
Eſides the loans made for the e of com- 
merce, there is ſtill a kind of lending by a Wer 


contract, from whence reſults intereſt or uſury. 


As the people of Rome increaſed every dane in 
power, the magiſtrates ſought to inſinuate themſelves 
into their favour by enacting ſuch laws as were moſt 
agreeable to them. They retrenched capitals; firſt 
lowered, and at length prohibited intereſt; they took 
away the power of confining the debtors body: in 
fine, the abolition of debts was contended for, when- 
ever a tribune was diſpoſed to render himſelf popular. 

= heſs 


* 


| OF AS 103 
Theſe continual changes, whether made by the 'Boor 
laws, or by the plebiſcita, naturalized uſury at Cas. 21. 
Rome: for the creditors ſeeing the people their deb- 

tor, their legiſlator, and their judge, had no longer 

; any confidence in their agreements ; the people like 
a debtor who has loſt his credit, could only tempt 
them to lend by allowing an exorbitant intereſt 
eſpecially as the laws applied a remedy to the evil 
only from time to time, while the complaints of the 
people were continual, and conſtantly intimidated 
the creditors. This was the cauſe that all honeſt 
means. of borrowing 'and lending were aboliſhed at 
Rome, and that the moſt monſtrous uſury eſtabliſhed 
() itſelf in that city, notwithſtanding the rr eue (*) Tacit, 
hibition and ſeverity of the lx. we SOR 

Cicero tells us, that in his time intereſt at Ros 
was at thirty four per cent. and in the (b) provinces () Letters 
at forty-eight. This evil was a conſequence of the 13 
ſeverity of the laws againſt uſury. Laws exceſſive· Let. 21. 
ly good are the ſource of exceſſive evil. The bor- 
rower found himſelf under a neceſſity of paying for 
the intereſt of the money, and for the danger the 
creditor ne of — the penalty of the 


. 3 | | ig; 
CHAP. XXII. 2 85 
7 he ſame Subject continued. 


NE primitive Romans had not any laws to re 
1 gulate the rate of uſury . In the conteſts which 
aroſe on this ſubject between the plebeians and the 
patricians, even in the F ſedition on the Mons ſacer, 


. Uſury. and intereſt amongſt the Romans ſignified the ſame 
my | 
w= *** Halic. who has deſcribed i it ſo well. 
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| T HE SPIRIT 
nothing was alledged on the one hand but Juſtice, 
and on the other but the ſeverity of contracts. 
They then only followed private e 5 
12 I believe were moſt commonly at twelve | 
t. per annum. My reaſon is, that in the * ancient 
— of the Romans, intereſt at ſix per cent. 
was called half uſury, and intereſt at three per cent. 
quarter uſury. Total uſury muſt therefore have 
been intereſt at twelve per cent. | 
But if it be aſked, how ſuch great intereſt could 
be. eſtabliſhed amongſt a people almoſt without com- 
merce? I anſwer, that this people, being very often 
obliged. to go to war without pay, were under a fre- 
quent neceſſity of borrowing : and as they inceflantly 
made happy expeditions, they were commonly very 
able to pay. This is viſible from the recital of the 
conteſts. which aroſe on this ſubject 3 they did not 
then diſagree concerning the avarice of creditors, but 
faid-that thoſe who complained might have been able 


to pay had they lived in a more Þ regular manner. 


They then made laws, which had only an influ- 
ence. on the preſent ſituation of affairs: they ordain- 
ed, for inſtance, that thoſe who enrolled themſelves 
for the war they were engaged in ſhould not be mo- 
leſted by their creditors; that thoſe who were in 
priſon ſhould be ſer at liberty that the moſt in- 
digent ſhould be ſent into the colonies ; and ſome- 
times they opened the public treaſury. The. people, 
being eaſed of their preſent burthens, became ap- 
peaſcd,; and as they required nothing for the future, 
the ſenate were far from providing againſt it. 


® Ujure ſemiſſes, trientes, quadrantes. See the ſeveral titles of 


the digeſts and codes on uſury, and eſpecially the 17th law, with 
the note F. de Uſuris. 


| * See Appin — this abi in Dionyfus Haliear 


QF DAY. 205 | 
At the time when the ſenate maintained the cauſe Boo | 
of uſury with ſo much conſtancy, the Romans Were Chap. —— 
diſtinguiſhed by an extreme love of frugality, po; 1 
verty, and moderation: but the conſtitution was ſuch, I 
that the principal citizens alone ſupported all the ex- * 
pences of government, while the common people | 
payed nee How then was it poſſible to deprive 
the former of the liberty of purſuing their debtors, 4 
and at the ſame time to oblige them to execute their 
offices, and to ſupport the republic amidſt its moſt 
preſſing neceſſities ? _ 

Tacitus ſays, that the law of the adn Mev 
fixed the intereſt at one per cent. It is evident that 
he was miſtaken, and that he took another law, of 
which I am going to ſpeak, for the law of the twelve 
tables. If this had been regulated in the law of the © 
twelve tables, why did they not make uſe of its au- 
thority in the diſputes which afterwards aroſe between 
the creditors and debtors? We find not any veſtige 
of this law upon lending at intereſt ; and let us have 
but ever ſo little knowledge of the hiſtory of Rome, 
we fhall ſee that a law like this could never be the 
work of the decemvirs. 

The Licinian law, made () bg ive years afier (% In the 
hs law of the twelve tables, was one of thoſe tem- you of 
porary laws of which we have ſpoken. It ordained, og 
that what had been paid for intereſt ſhould be de- Tit. Liv. 
_ ducted from the principal, and the reſt diſcharged by 3 

three equal payments. 


In the year of Rome 398 the tribunes Duellius 
and Menenius cauſed a law to be paſſed, which re- 


duced the intereſt to () one per cent. per annum. (o) Uncia- 
It is this law which Tacitus (©) confounds with the 14 uſura. 


Tit. Li 
law of the twelve tables, and this was the farſt ever Ty - "3 
made by the Romans to fix the rate of intereſt, Ten ( Annal. 


ye ars Lib. vi. 
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3 11 years after , this uſury was reduced one half on 
Chap. us. and in the end intirely aboliſhed (*) ; and if we may 
0) Semi- believe ſome authors whom Livy had read, this was 
unciaria under the conſulate of + C: Martius Rutilius, and 
mw P. Servilius, in the year of Rome 413. MY 
IT It fared with this law as with all thoſe in which 
Annal. the legiſlator carries things to exceſs ; an infinite 
Lib. vi. number of ways were found to elude it. They enact- 
ed therefore many others to confirm, correct, and 
temper it, Sometimes they quitted Þ the laws to fol- 
low the common practice, at others the common 
practice to follow the laws; but in this caſe, cuſtom 
ealily prevailed. When a man wanted to borrow, 
he found an obſtacle in the very law made in his fa- 
vour ; this law muſt be evaded by the perſon it was 
made to ſuccour, and by the perſon it condemned. 
Sempronius Aſellus, the prætor, having permitted 
the || debtors to act in conformity to the laws, was 
(*) In the (©) lain by the creditors for attempting to revive 
year of the memory of a ſeverity that could no longer be 


Rome 


663. ſupported. 
Under Sylla L. Valerius Flaccus made a law, 

which ſuffered intereſt to be at three per cent. per 

annum. This law, the moſt moderate, the moſt 
equitable ever made on this account by the Romans, 

is diſapproved by Paterculus F. But if this law 


»Under the conſulate of L. Manlius Torquatus, and C. Plau - 
tius, according to T. Liv. Lib. vii. This is the law mentioned by 
Tacitus, Annal. Lib vi. 

+ This law was paſſed at the inſtance of M. Genucius, tribune 
of the people. Tre. Liv. Lib. vii. towards the end. 

Tf Veteri jam more fenus receptum erat. Appian, on the Civil War, 
Lib. i. 

[| Permifit eos legibus agere. Appian, on the Civil War, Lib. 5. 
and the Epitome of Livy, Lib. lxiv. 

$ Teupilſimæ legis autor qua creditoribus ougdrantes Hul 8 
Lib. ii. Some authors have interpreted this paſiage, as if the law 


was 


TOFU AWSNT 0 
was neceflary for the advantage of the republic, if Boo 
it was of ſervice to every individual, if it formed Cap. 22 
an eaſy communication between the debtor and the ' 
creditor, it could not be unjuſt. . | 


% 


— T ———— , AO — 


He pays leaft, ſays Ulpian (*), who pays lateſt. () Leg. 
This decides. the queſtion whether intereſt be law- xi. f. 4 
ful; that is, whether the creditor can ſell time, and — - 
the debror buy 16502055 5 #7 ; 

law of Flaccus had ordained, that they ſhould only pay a fourth of 
the principal; but, in my opinion, this was not the language of | 
the Latin authors. When the queſtion was in relation to the redu- 3 
cing of debts, they made uſe of the words guadrans, trient, &c. to 99 
ſignify. the uſury; and tertia pars, and quarta pars, to point out the „ TE 
capital. 2. They made the conſul Valerius the author of a law, 

which would ſcarcely, have been made by a ſeditious tribune. 

3. This was in the heat of a civil war, ata time when it was ne- 

ceſſary to maintain the public credit, not to deſtroy it; a civil war, 

in ſhort, that had no relation to the abolition of debts. 
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BOOK XXIII. 


Of Laws in the relation they pots to T4 
number of enen 55 


e , ils e 
of Men and Animals with reſpeci to the multiplication 
| of their ſpecies. | 
J Elight of humankind, () and Gods above; 5 
Parent of Note, LI? west of love” 
. 5 


For when the — ſpring adorns the 3 

And a new ſcene of nature ſtands display d, > > 
When teeming buds, and chearful greens appear, 
And weſtern gales unlock the lazy year; 

The j Joyous birds thy welcome firſt expreſs, 
Whoſe native ſongs thy genial fire confeſs : 
Then ſavage beaſts bound o'er their ſlighted food, 


Struck with thy darts, and tempt the raging flood: 


Of all that breathes the various progeny 
Stung with delight, is goaded on by thee. 
O'er barren mountains, o'er the flow'ry plain, } 


All nature is thy gift, earth, air, and ſea; 


The leafy foreſt, and the liquid main, 
Extends thy uncontrouPd and boundleſs reign. 
Through all the living regions thou doſt move, 


And Hatter'ſt where thou S the kindly ſeeds of 
love. 


The females of brutes have an almoſt conſtant fe- 
cundity. But in the human ſpecies, the manner of 
thinking, the character, the paſſions, the humour, 


OF LAWS Tog 
the caprice, the idea of preſerving beauty, the pain Boop i - 
of child · bearing, and the fatigue of a too numerous Chap, 2. 
family, obſtru& propagation a thouſand different * 
ways. 3 
N. 


Of Marriage. 


HE natural obligation of the father to provide 

for his children has eſtabliſhed marriage, which 

makes known the perſon who ought to fulfil this ob- 
ligation. The people () mentioned by. Pomponius (1 The 


Mela (*) had no other way of diſcovering him but ara. 


by reſemblance. — 


(») Lib. i. 
Among civilized nations the father * is that Cap. 8. 


perſon on whom the laws, by the ceremony of 
marriage, have fixed this duty; becauſe they find 
in him the man they want, 

Amongſt brutes this is an obligation which the 
mother can generally perform; but it is much more 
extenſive amongſt men. Their children indeed have 
reaſon, but this comes only by low degrees. It is not 
ſufficient to nouriſh them; we muſt alſo direct 
them : they can already live but they cannot 80— 
vern themſelves. 


Illicit conjunctions contribute but liede to the _ 
pagation of the ſpecies. The father who is under a 
natural obligation to nouriſh and educate his chil- 
dren, is not then fixed ; and the mother, with whom 
the obligation remains, finds a thouſand obſtacles 
from ſhame, remorſe, the conſtraint of her ſex, and 
the rigour of laws ; and beſides, ſhe nun! wants 
Women who have ſubmitted to a public bn | 
tion, cannot have the conveniency of educating their 
Pater eſt quem nupti æ demonſtrant. 
a children: 


„ THE SPIWIT 
Boo= children: the trouble of education is incompatible. 


XXIII. 
Chap. 3, with their ſtation; and they are ſo corrupt, Un! it TP 


&4- can have no protection from the la. 
It follows from all this, that public continence is na- 
turally connected with the propagation of the ſpecies. 
HK. II. 


Of the condition of Children. R 


T is a dictate of reaſon, that when there is a mar- 

riage, children ſhould follow the ſtation or con- 

dition of the father ; and that when there is not, 
ey can belong to the mother only *. 


CHAP. Iv. 
Of Families. 


T T is almoſt every where a cuſtom for the wife to 
paſs into the family of the huſband. The con- 
trary is without any inconveniency eſtabliſhed at 
() 2 Formoſa (), where the huſband enters into the fa- 
Tom. I. mily of the wife. 
Pag. 165. This law, which fixes the family in a ſucceſſion of 
perſons of the ſame ſex, greatly contributes, inde- 
pendently of the firſt motives, to the propagation of 
the human ſpecies. The family is a kind of pro- 
perty: a man who has children of a ſex which does 
not perpetuate it, is never ſatisfied if he has not thoſe 
who can render it perpetual. | 
ti Names, which give men an idea of a thing, which 
1 | one would imagine e ought not to periſh, are extreme- 
| 
| 


ly proper to inſpire every family with a deſire of 
extending its duration. There are people, amongſt 
1 whom names diſtinguiſh families: there are others, 
1 : where they only diſtinguiſh perſons : theſe laſt have 
| | not the ſame advantage as the former. 


* For this reaſon among nations that have ſlaves, the child dmoſt 
always follows the ſtation or condition of the mother. 


CHAP. 


oO F LAWS. 


| CHAP. V. wy 
Of the ſeveral orders of lauful Wives. 


AWS and religion ſometimes eſtabliſh many B Oo 
kinds of civil conjunctions: and this is the caſe XXIII. 
amongſt the Mahometans, where there are ſeveral 1 bY 


orders of wives, the children of whom are acknow- 
ledged by being born. in the houſe, by civil con- 
tracts, or even 'by the ſlavery of the mother, and 
the ſubſequent gratitude of the father. 

It would be contrary to reaſon, that the law ſhould 
ſtigmatize the children for what it approved in the 
father. All theſe children ought therefore to ſuc- 
ceed, at leaſt if ſome particular reaſon does not op- 
poſe it; as in Japan, where none fucceed but the 
children of the wife given by the emperor. Their 


policy demands that the gifts of the emperor ſhould 


not be too much divided, becauſe they ſubject them 
to a kind of ſervice, like that of our ancient fiefs. 


e XS 
Of laws in relation to Baſtards 


N republics, where it is neceſſary that there ſhould 


be the pureſt morals, baſtards ought to be more | 


_ degraded than in monarchies. 

The laws made againſt them at Rome were per- 
haps too ſevere. But as the ancient inſtitutions laid 
all the citizens under a neceſſity of marrying; and 
as marriages were alſo ſoftened by the permiſſion to 
repudiate, or make a divorce ; nothing but an ex- 
treme corruption of manners could lead them to 


concubinage. 


It 


. * 


CY 
— 


* 


Book 
XXIII. 
Chap. 6. 


T HE SBP I'WET 
It is obſervable, that as the quality of a citizen 
was a very conſiderable thing in a democratic go- - 
vernment, where it carried with it the ſovereign 


power, they frequently made laws in reſpect to the 


ſtate of baſtards, which had leſs relation to the thing 
itſelf, and to the honeſty of marriage, than to the 
particular conſtitution of the republic. Thus the 

people have ſometimes admitted baſtards into the 


(*) Ariſto- number Eo) of citizens, in order to increaſe their 


tle, Poli- 
tics, Lib. 


power in oppoſition to the great. Thus the Athe- 


vi. Cap. 4. nians excluded baſtards from the privilege of being 


citizens, that they might oy a greater ſhare of 
the corn fent them by the ing of Egypt. In fine, 


( Ibid. Ariſtotle informs us (), that in many cities where there 


Lib. i 


Cap. 3. 


might there equal or ſurpaſs all other love. 


wu. was not a ſufficient number of citizens, their baſtards 


ſucceeded to their poſſeſſions; and that when there 
was a proper number, they did not ſucceed. 


CHAP. VEL 3 
Of the father's conſent to Marriage. 


HE conſent of fathers is founded on their au- 
thority, that is, on their right of property. 
It is alſo founded on their love, on their reaſon, and 
on the uncertainty of that of their children, whom 
youth confines in a ſtate of ignorance, and paſſion | in 
a ſtate of ebriety. | 
In the ſmall republics or fingular infliturioa al- 
ready mentioned, they might have laws which gave 
to magiſtrates that right of inſpection over the mar- 
riages of the children of citizens, which nature had 
already given to fathers. The love of the public 
Thus 
Plato would have marriages regulated by the magi- 
ſtrates: this the 6 magiſtrates performed. 
But 
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But in common itiſtitutiohs, fathers have the dif. Four: 
poſal of their children in marriage: their prudence Chap. 7. 
in this reſpect is always ſuppoſed to be ſuperior to 4 
the prudence of a ſtranger. Nature gives to fathers 
a deſire of -procuring ſucceſſors to their children 
when they have almoſt loſt the deſire of enjoyment 
themſelves. In the ſeveral degrees of progeniture, 
they ſee themſelves inſenſibly advancing to a kind — = 
of immortality. But what muſt be done if oppreſ- 
ſion and avarice ariſe to ſuch a height as to uſurp all 
the authority of fathers? Let us hear what Thomas 


Gage ( *) ſays in regard to the conduct of the Spani- () A New 


ards in the Weſt-Indies. | 18 38 of 


According to the number of the ſons and e that Ae, 5, 5 


are marriageable, the fathers tribute is raiſed and increaſ- ONS 
ed, until they provide huſbands and wives for their ſons and + 4A 


3 Sa 


daughters, who, as ſoon as they are married, are charged 34 — 


with tribute; which, that it may. increaſe, they wil! 
ſuffer none above fifteen years of age to live unmarried. 
Nay, the ſet time of marriage, appointed for the In- 
dians, is at fourteen years for the man, and thirteen 
for the woman, alledging that they are ſooner ripe for 
the fruit of wedlock, and ſooner | ripe' in knowledod 
and malice, and firength for «work and ſervice, than 
any other people. Nay, ſometimes they force them to 
marry, who are ſcarce twelve and thirteen years of Age, 
if they find them well limbed and ſtrong in body, e. 
Plaining a point of one of the canons, "which" allowerh 
fourteen and fifteen years, Nist MALITIA” SUPPLEAP 
ATATEM. He ſaw a liſt of theſe taken. It was, 
ſays he, a moſt ſhameful affair. Thus in an action 99 
which _ _ Men 6 free, (the-Indiaks 3 are * 1 
greateſt: pope med oat MRP Wmbe * 
ag eie 7 tl 84 N 2417 "© repobg3tet 3 


ver. l. 1 CHAP. 
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9. & 10. 


T. HE 8 en RT "_ 
© The fame Subject pail Wants i 


I. England, the law is frequently "balls by the 
daughters marrying according to their own fan- 
cy, without conſulting their parents, This cuſtom 
is, I am apt to imagine, more tolerated there than 
any where elſe, from a conſideration, that as the 
laws have not eſtabliſhed a monaſtic. celibacy, the 
daughters have no other ftate to chuſe but that of 
marriage, and this they cannot refuſe, In France, 
on the contrary, young women have always the re- 
ſource of celibacy ; and therefore the law which or- 
dains that they ſhall wait for the conſent of their fa- 
thers, may be more agreeable. In this light the 
cuſtom of Italy and Spain muſt be leſs eh; 
convents are there eſtabliſhed, and yet they may 
marry without the conſent of their fathers. 


. 
11 C young Nomen. 
0 UNG women who are conducted by mar- 


| riage alone to liberty and pleaſure; who have 
a mind which dares not think, a heart which dares 


not feel, eyes which dare not ſee, ears which dare 


not hear, who appear only to ſhew themſelves filly, 
condemned without intermiſſion to trifles and pre- 


cepis, have ſufficient inducements to lead them on 


— char want 10 dhe 


e 
; 1 ws," 3 
. What + it wa that determines to Marriage.” 


Herever a place is found in which two per- 8 
ſons can live commodiouſly, there they en- 


ter inc ne Nature has a — mou | 


: * 
A% £ A 4 * F * i * ty 


F LAW S. 
ane, 
A riſing people increaſe and multiply extremely, 


= 
Gty to it, when unreſtrained by. che difficulty of ſub- Ba * 


XIII. 


. | 


This is, becauſe with them it would be a great in- KL) 


conveniency to live in celibacy; and none to have 


many children, The contrary of which is the caſe | af 


when a nation is formed. 
tes CHA Þ. xt 
Of the Severity of Government. 
EN who have abſolutely nothing, fuch - as 


ſpring, who even in their infancy are the inſtruments 
of this art. Theſe people multiply in a rich or 


ſuperſtitious country, becauſe they do not ſupport 


the burthen of ſociety ; but are themſelves the bur- 
then. But men who are poor, only becauſe they 


live under a ſevere government; who regard their 
fields leſs as the fource of their ſubſiſtence, than - 


as a cauſe of vexation; theſe men, I ſay, have few 
children: they have not even ſubſiſtence for them- 
ſelves, how then can they think of dividing it? they 


are unable to take care of themſelves, when they are 


ſick, how then can they attend to the wants of crea- 
tures whoſe infancy is a continual ſickneſs? 1 
It is pretended by ſome who are apt to talk of things 
which they have never examined, that the greater the 
poverty of the ſubjects, the more numerous are their 
families; that the more they are loaded with taxes, 
the more induſtriouſly they endeavour to put them- 
ſelves in a ſtation in which they. will be. able to pay 
them: two ſophiſing, which have always deſtroyed, 
= will for ever be the deſtruction of monarchies- 


a 5 5 The 


beggars, have many children. This pro- 
ceeds from their being in the caſe of a riſing people: 
it coſts the father nothing to give his art to his off- 
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Boox The ſeverity of government may be carried to 
Chap. 1 i] ſuch an extreme, as to make the natural ſentiments 
& 13. deſtructive of the natural ſentiments themſelves. 

ns Would the women of () America have refuſed to 
urvey of 


the Weg- bear children, had their maſters been leſs cruel? 


_ CHAP, XII 


Gage, Of the number of Males and Females in differen | 


2 4 ut Countries. 
9 


(») Book I Have lead obſerved (*), that there are born z in 
xvi.Ch. 4. 1 Europe rather more boys than girls. It has been 
remarked that in * Japan there are born rather more 
girls than boys: all things compared, there muſt be 
more fruitful women in Japan than in Europe, and 
conſequently it muſt be more populous. . | 
(5) Collec- We are informed (), that at Bantam there are ten 
_ M. girls to one boy. A diſproportion like this muſt 
hoe Sa cauſe the number of families there, to be to the 
— to number of thoſe of other climates, as 1 to 37; which 
plinment is a prodigious difference. Their families may be much 
of he larger indeed; but there muſt be few men in circum- 


Eaſt-Indi 
—— ſtances ſufficient to provide for fo large a family. 


+ wan C43 APN 5 
MR” Of Sea-port towns. 


N ſea-port towns, where men expoſe themſelves 

to a thouſand dangers, and go abroad to live or 

die in diſtant climates, there are fewer men than 

women : and yet we ſee more children there than 

in other places. This proceeds from the greater caſe 

with which they procure the means of ſubſiſtence. 

Perhaps even the oily parts of fiſh are more proper 

to furniſh'that matter which contributes to genera- 


aac, © Kewpfer, who gives a computation of the people of 
en 77 20 7 REAR EDT Rog 
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tion. This may be one of the cauſes of the infinite BO 
number of people in Japan and China +, where 1 
they live almoſt wholly on () fiſh. If this be the (*) See 
caſe, certain monaſtic rules, which oblige the monks — 
to live on fiſh, — be nne to the ſpirit of the P. 139 


legiſlator himſelf. 


CHAP. XIV. 


Of the productions of the Earth which require a greater 
or a leſs number a 0 


Aſture- lands are but little peopled, becauſe they 
find employment only for a few. Corn-lands 
employ a great many men, and vineyards infinitely 
more. 
It has been a frequent complaint in England * 
that the increaſe of paſture- land diminiſhed the in- 
habitants ; and it has been obſerved i in France, that 


the prodigious number. of vineyards is one of the 


great cauſes of the multitude of people. 
Thoſe countries where coal- pits furniſh a proper 


ſubſtance for fuel, have this advantage over others, 


that not having the ſame occaſion ſor foreſts, the 


lands may be cultivated. 


In countries productive of rice, they are at great 
pains in watering the land; a great number of men 
muſt therefore be em ployed. Beſides, there is leſs - 
land required to furniſh ſubſiſtence for a family, than 


W is compoſed of a number of iſles, where there are 
anks, and the ſea is SE Excremely full of fiſh, 

5 + China abounds in rivers. 

t The greateſt number of the roprietors of land, f i biſhop, 
Burnet, findin more profit i in ſelli ng their wool than their corn, 
incloſed their eftates ; the commons, ready to petiſh with hunger, 


roſe up in arms; they inſiſted on a diviſion kor the lands: the 
young king even wrote on this ſubject. And proclamations were 


made Ar thoſe who incloſed cheir lands. Serre * the as ift, 
of the Reformation. 
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B ; fg © in choſe which produce other kinds of grain. In 


fine, the land which is elſewhere employed in raif- 
ing cattle, ſerves immediately for the ſubſiſtence of 


man; and the labour. which in other places is per- 


formed by cattle, is there performed by men; ſo 


that the culture of the ſoil en to man an im» 


menſe manufactureee. 
1. C HAP. xv. 8 
o the number of Inhabitants with relation to the 
1 


THEN there is an Agrarian law, and the lands 
| are equally divided, the country may be ex- 
tremely well peopled, though there are but few arts; 
becauſe every citizen receives from the cultivation of 
his land whatever is neceſſary for his ſubſiſtence, and 
all the citizens together conſume all the fruits of the 
earth. Thus it was in ſome republics. ' Wo 
In our preſent ſituation, in which lands are fo un- 
equally diſtributed, they produce much more than 
thoſe who cultivate them can conſume; if the arts 
therefore ſhould be neglected, and nothing minded 


but agriculture, the country could not be peopled. 


Thoſe who cultivate, having corn to ſpare, nothing 
would engage them to work the following year: the 


fruits of the earth would not be eonſumed by the 


indolent ; for theſe wauld have nothing with which 
they could purchaſe them. It is neceffary then that 
the arts ſhould be eſtabliſhed, in order that the pro- 
duce of the land may be conſumed by the labourer 

«and the artificer. In a word; it is now proper that 
many ſhould cultivate much more than is neceſſary 
for their own uſe. For this purpoſe, they muſt have 


a deſire of enjoying ſuperfluities; and oy r can 


receive e only from the artificer. 


17 


1 hoſe 


r 


children into the world, till they are thirty - five years 


-T HE 8 P 1 R ET EY 119 
Thoſe machines which, are deſigned to abridge Book 
art, are not always uſefül. If a piece of workman- ge 16 
ſnip is of a moderate price, ſuch as is equally agree- 
able to the maker and the buyer, thoſe machines 
which would render the manufacture more ſimple, or 
in other words, diminiſh the number of 'warkmen, 
would be pernicious. And if water-mills were not 
every where eſtabliſned, I ſhould: not have believed 


them ſo uſeful as is pretended, becauſe they have 
deprived an infinite multitude of their employment, 


a vaſt number of perſons of the uſe af . and 


. group wy of the land of its fertility. 


KAP. XVI. . 

7 be concern of the Legiſlator in the propagation if 
Ihe Species. 1 

Y Egulations on the number af a depend 
greatly on circumſtances. There are countries, 
in which nature does all, the legiſlator then can do 


nothing. What need is there of inducing men by 


laws to propagation, when a fruitful climate yields a ( N : 
ſufficient number of inhabitants ?. Sometimes the cli: Vark 


mate is more favourable than the ſoil; the people) a $3 


multiply, and are deſtroyed by famine : this is the | (b . 


caſe of China. Hence a father ſells his daughters, Pag. 169. 
and expoſes his children. In Tonquin (), the ſame 828 
cauſes produce the ſame effects; ſo we need not, 6 


tion of 


like the Arabian travellers mentioned by Renaudot, Voyages 


ſearch for the origin of this | in their ſentiments (%) on that con- 


che Netempſychoſis. u 
For the ſame reaſon, the religion of the iſle of For- bliſhment 


f the 
moſa () does not ſuffer the women to- bing their Fat-India 


company 


of age: the priefteſs' before this age, dy bruiſing Vol. I. 
the W procures abortion. les 6 — „ WE 
14 CH A P. & 188. 
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Chap. 1 To F 
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Trae: XVII. 

07 Greece, and the number of its Inhabitants, © nh. 
HAT effect which in certain countries of yg 
eaſt ſprings from phyſical cauſes, was pro- 

duced-in Greece by the nature of the government. 

The Greeks were a great nation, compoſed of cities, 

each of which had a diſtinct government and ſeparate - 


laws. They had no more the ſpirit of conqueſt and 


ambition, than thoſe of Swiſſerland, Holland and 
Germany, have at this day. In every republic the 
legiſlator had in view the, happineſs of the citizens 
at home, and their power abroad, leſt it ſhould 
prove inferior * to that of the neighbouring cities. 
Thus, with the. enjoyment of a ſmall territory and 


great happineſs, it was eaſy for the number of the 


citizens to increaſe to ſuch a degree as to become 
burthenſome. This obliged them inceffantly to ſend 
out colonies ; and as the Swiſs do now, to let their 
men out to war. Nothing was neglected that could 
hinder the too great multiplication of children. 
They had amongſt them republics, whoſe conſti- 
tution was very remarkable. The nations they had 


| ſubdued, were obliged to provide ſubſiſtence for the 


citizens. The Lacedemonians were fed by the He- 


lotes, the Cretans by the Periecians, and the Theſ- 
ſalians by the Peneſtes. They were obliged to 


have only à certain number of freemen, that their 
laves might be able to furniſh them with ſubſiſtence. 


It is a received maxim in our days, that it is neceſ- 
ſary to limit the number of regular troops: now the 
Lacedemonians were an army, maintained by the | 


>: : it was proper therefore that this army 
2-5, ® * en e oy pt exerciſes, | 


44 ; Sa ſhould 
* * * * 8 
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ſhould be limited; without this the freemen, who BO 2x 
had all the advantages of ſociety, would increaſe be- - Chaps 27: A 
yond number, and the labourers be overloaded. + 2 

The politics of the Greeks were particularly em- 
ployed i in regulating the number of citizens. Plato 
in his republic fixes them at five thouſand and forty, 
and he would have them ſtop or encourage propaga. 
tion, as was moſt convenient, by honours, ſhame and 
the advice of the old men; he would even () regu- (IRepub- 
late the number of marriages, in ſuch a manner, that lie. Litk v. 
the republic might be recruited without being over- 
charged. _ 

If the laws of a 8 as Ariſtotle OD), forbid (b) Polit 
the expoling of children, the numberof thoſe brought ©: 4 | 
forth ought to be limited. If they have more than . 
the number preſcribed by law, he adviſes () to an 600 Ibid. 
the women miſcarry before the fœtus be formed. 

The ſame author mentions the infamous means 
made uſe of by the Cretans, to prevent their having 
too great a number of children; a e too 
indecent to repeat. 

There are places, ſays Ariſtotle ol again, gi" 2 (4) Polit. 
the laws give baſtards the privilege,of being citizens ey ui, 
but as ſoon as they have a ſufficient. number of people, 

this privilege ceaſes. The ſavages of Canada burn 
their priſoners, but when they have empty cottages 
to give them, they receive them into their nation. 

Sir William Petty, in his calculations, ſuppoſes 
that a man in ä is worth what he would ſell! 
for at Algiers . This can be true only with reſpect 
to England. There are countries where a man is 
worth nothing, chere are others . a is worth 
ſel than nothing. 
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& the fate and number of People vu the : 
| Romans. 5 
Book * TA LY, „Sah Alfa Minor, Gaul and Gre 7. 


Chap. 18. 1 Were nearly in the ſame ſtate as Greece : full of 

& 19. ſmall nations that abounded with inhabitants; they 
| had no need of laws to increaſe their number. 

HAP. XIX. 

Of the Depopulation of the Univerſe. 


LL theſe little republics were ſwallowed ap! in 
£ a large one, and the uniyerſe inſenſibly be- 
eame depopulated: in order to be convinced of this, 
we need only conſider the ſtate of Italy and Greece, 
_ and after the victories of the Romans. 


(⸗%) Lib. vi. You will aſk me, ſays Livy (), where the Volſei 


GE; Wh find ſoldiers to ſupport the war, after having 
e been ſo often defeated. There muſt have been for- 
'  merly an infinite number of people in thoſe countries, 

* which at preſent would be little better than a deſert, 
ers it not for a few ſoldiers and Roman ſlaves.” _ 

«© The oracles have ceaſed, ſays Plutarch, becauſe 
4% 'phe places where they ſpoke are deſtroyed. At pre- 
ent tos can rote find in Greece three Ms ans: men 
i to bear arms.” | 
®Lib.vii I Hall not deſcribe, ay Strabo 0 Epirus, yer 
Pag. 496. 44 the adjacent Places; becauſe theſe countries are in- 
& tirely deſerted. This depopulation, which began long 
5 Ago, fill continues; ſo that the Roman ſoldiers en- 
e camp in the bouſes they bave abandoned.” We find 
the cauſe . his in Polybius, who fays, that Paulus 
. RE. Emiliu 8. 


% 


TQFIL A Wis! 
Emilius, after his victory, deſtroyed threeſcore and 
ten cities of Epirus, and carried OE an pere © wy 4 
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That the Romans were anden. 4 neceſſity of making 
laws, to encourage the propagation of the — * 


IE Romans, by deſtroying others, were them- 
ſelves deftroyed : inceſſantly in action, in the 
heat of battle, and in the moſt violent attempts they 
wore out like a weapon kept conftantly i in uſe. 
I ſhall not here ſpeak of the attention with which 
they applied themſelves to procute citizens in the 
room of thoſe they loſt, of the aſſociations they en- 
tered into, the privileges they beſtowed, and of that 
immenſe nurſery of citizens their flaves. 1 ſhall 
mention what they did to recruit the number, not 
of their citizens, but of their men; and as theſe 
were the people in the world, who knew beſt how 
to adapt their laws to their projects, an examination 


of what they did in this reſpect, 1 we * a matter 


of indifference. * 


iris 


CHAP. XXI. : 


of the n — the ee. 
500 Foun of the ſpecies. 0 


FT HE ancient laws of Rome endeavoured greatly 
1 . to incite the citizens to marriage, The ſenate 
and the people made frequent regulations on this 


* 48 eee in his cet 
cauſe f the riſe and declenſion of the Romgn grandenr. 
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Book ſubject, as Auguſtus fays in his Fn renee: by 


cho; Dio EO), 


© 15b. © Dionyſius nee © cannot babe 4 
Ivi. after the death of three hundred and five of the 
) Lib. ii. Fabii, exterminated by the Veientes, there remained 
no more of this family but one ſingle child ; becauſe 
the antient law, which obliged every citizen to marry 
and to educate all his children, was * ſtill in force. 
. Independently of the laws, the cenſors had a par- 
ticular eye upon marriages, and according to the exi- 
gencies of iy republic engaged them to it by + 
ſhame and by puniſhments, . 
. "The corruption of manners chat began to take 
| Place, contributed yaſtly to diſguſt the citizens againſt 
marriage, which was painful. to thoſe who had no 
taſte for the pleaſures of innocence. This is the 
(*) It is in purport of that ſpeech () which Metellus Numidicus, 
—_ When he was cenſor, made to the. people, 5 
lid. i. cap. vas poſſible for us to do without wives, we ſhould 
8. « deliver ourſelves from this evil: but as nature. has 
40 ordained that we .cannot live very bappihy with 
« them, nor ſubfiſt without them, we ought to have 
© more regard to our own preſervation, than to tran- 
« fient gratiſications.“ 5 
The corruption of manners. deſtroyed the cenſor- 
ſhip, which was itſelf eſtabliſhed to deſtroy the cor- 
-ruption of manners: for when this corruption be- 
(% See came general, the cenſor loſt his power ((). 
Civil difcords, triumvirates, and proſcriptions, 
in Book v. weakened Rome more than any war ſhe had hither- 
Chap. 19. to engaged in. They left but few kicken, and the 


In the year of Rome 277. 

+ See what was done in this reſpect in T. 1 lb. xlv. The 
Epitome of T. Livy, lib. Iix. Aulus Gellius, lb. i i. 2 6. Va- N 
teriu Maximus, Hb. ii. _ 19. 4 
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greateſt part of them unmarried. 'To remedy this Bo o * 
laſt evil, Cæſar and Auguſtus re-eſtabliſhed the cen- Cn, 21. 
ſorſhip, and would even be (“) cenſors themſelves. 1 * : 
Cæſar gave (*) rewards to thoſe who had many chil- Dio, lib. 
dren. All () women under forty-five years of age, x, and 
who had neither huſband nor children, were forbid linus in 
to wear jewels, or to ride in litters an excellent Auguſt. 
method thus to attack celibacy by the power bn 
vanity> The laws of Auguftds () were more preſ- Lib. ali. 
ſing : he impoſed () new penalties on thoſe who were Life of 
not married, and increaſed the rewards both of thoſe 2 
who were married, and of thoſe who had children. Irre. 
Tacitus calls theſe Julian laws (f) ; to all appearanee Lab. il. Of 
they were founded on the antient regulations made 9 
by the ſenate, the peopie, and the cenſors. (% Euſe- 
The law of Auguſtus met with innumerable ob; bius in his 
ſtacles, and thirty four years (®) after it had been made, W 
the Roman knights inſiſted on its being aboliſhed. 4 
He placed on one ſide thoſe who were married, and () In che 
on the other thoſe who were not: theſe laſt appeared nbd 
by far the greateſt number; upon which the citizens 22©. 
were aſtoniſhed and confounded. Auguſtus, with the ro 3 
gravity of the ancient cenſors, Wer them! in this = 
manner Annal. 


« While fickneſs and war Rach away 7? many mk 
Nn be (3) In the 
citizens, what muſt become of the city if marriages year of 
are no longer contrafied ? the city does not conſiſt a 1 Rome 
bouſes, of Porticos, of public places; men alone pon: 9— 8 
75 cenſtitute a city. You do not ſee men, lite thoſe 
„ mentioned in Fable, arifing out of the earth to take 
care of your affairs. Your celibacy is not owing to the X 


* defire of living alone: every one of you have both 


fable and bed com nion 
I have abrid Pa "4 heh Wo: 1 . zo. 221 oy 
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220 x © your irregularities undiſturbed, Do peu here rite the 


Chap. 21. ©xample of the veſtal virgins? if you preſerve nat 


N 


the laws of chaſtity, you ought to be puniſhed like 
& them. You are equally bad citizens, ' whether your 
& example has an influence on the reſt of rhe world, 
& or whether it be diſregarded. My. only view is the 
i perpetuity of the republic. I have increaſed the 
<< penalties. of thoſe who have diſobeyed ; and with re- 
e ſpeft to rewards, they are ſuch, as I do not know 
 <©. whether virtue bas ever received greater. For leſs 
<< will a thouſand men expoſe life it ſelf, and yet will 
© not theſe engage you to fake a wife, and provide for 
« children? 
He made a law, ch was called afoor his name 
Julia, and Papia Poppea from the names of the 


Y Marcus conſuls () for part of that year. The greatneſs of 


Mirae, the evil appeared, even in their being elected: 
and Q Dio (e) tells us, that they were not married, and that 


Saban they had no children. 


Dio. Lib. This law. of Auguſtus was properly a code of laws, 
Ivi. and a ſyſtematic body of all the regulations that 
Y Ibid. could be made on this ſubject. The Julian“ laws 
were incorporated into it; and received a greater 
ſtrength. It was ſo 3 in its uſe, and had an 
influence on ſo many things, that it formed the 

fineſt part of the civil law of the Romans. 
We find Þ parts of it diſperſed in the precious 
fragments of Ulpian, in the laws of the Digeſt, 
collected from authors who wrote on the Papian laws, 

in the hiſtorians and others who have cited them, 

in the Theodoſian code which aboliſned them, and 

in the works of the fathers who have cenſured them, 


The 14th title of the fra * of Ulpian 6 
rightly dere the Julian and the Papian law. 25 

1 Jon: us me has made a colles uon of theſe. „5 

4 without 


, I 


OF. L AWS. —5 


without * from a laudable zeal for the things B w 208 
of * other life, but with very little n of Chap a 
the affairs of this. 

\ Theſe laws had many heads *, of which we know | 
thirty-five. But to return to my ſubject as ſpeedily | 

as poſſible, I ſhall begin with that head, Which 
Aulus Gellius () informs us was the ſeventh, and (« Liv. i 
which relates to the honours and reads granted by ”"_ 7 
that law. 

The Romans, who * che moſt 8 ſprung = 
the cities of the Latins,whichwere Lacedæmonian ( G Dionyt. 
colonies, and who had received a part of their laws 1 
even from thoſe cities +, had, like the Lacedzmo- 
nians, ſuch veneration for old age, as to give it all 
honour and precedency. When the republic wanted 
citizens, they granted to marriage, and to a number 
of, children, the privileges which had been given 
to age (). They granted ſome to marriage alone, 05 Aids” 
7 independently of the children which might ſpring Gellius, | 

from it: this was called the right of huſbands, be H. 
They g ave others to thoſe who had any children, 520 
and —_ {till to thoſe who had three children. 
Theſe-three things: muſt not be confounded. . Theſe 
laſt had thoſe privileges which married men con- 
ſtantly enjoyed, as for example, a particular place 
in the theatre (*); they had thoſe which could. only () Sueto- 
be enjoyed by men who had children; and which nius i 
gone could deprivne them of but choſe who had a 26 
greater number. 

- "Theſe privileges n extenſive. ! The n mar- 
ried men who had. the. moſt: children, bn Nane 


ns dee im hen leis metric / 
_ + The deputies of Rome, who were ſent is ſearch iato the laws 
of Greece, went to Athens, and to the cities of IN.. 


n preferred 


> r. 
4 
ͤ4—w— TE te 


_ (4) See 


128 THE SPIRIT 


| - * preferred“, whether in the purſuit, or in the exerciſe 


Chap. 21. of honours. The conſul, who had the moſt nume 
(*) Aulus rous offspring, was the () firſt who received the 


* faſces; he had his choice of the (o) provinces: the 
ID, 11. 


Cap. 15. ee who had moſt children, had his name wrote 


(0 Tacitus firſt in the catalogue of ſenators, and was the firſt in 


Annal. giving his opinion (*) in the ſenate. They might 


Lib. w. even ſtand ſooner than ordinary for an office, be- 


Tr cauſe every child gave a diſpenſation of a year (c). 


97 De- If an inhabitant of Rome had three children, he was 
erxrin. exempted from all troubleſome offices (). The free- 


(*) See- born women who had . children, and the freed- 


GEES women who had four, paſſed () out of that perpe- 
(Law 1& tual tutelage, in which they had been held (*) by the 


and 2d, ff. ancient laws of Rome. 
de vacati- 


one & ex- As they had rewards, ſo they had alſo penalties To 


cuſat. mu- Thoſe who were not married could receive no advan- 
Num. 


() Frag. relation ; and thoſe who being married, had no chil- 
penn 


tit.29.4.3. ren, could receive only half |. The Romans, ſays 


(% Plu- Plutarch $, marry to be heirs, and not to have them. 
tarch, The advantages which a man and his wife might 
x 26 hog receive from each other ** by will, were limited by 
law. If they had children of each other, they might 
receive the whole; if not, they could receive only A 


* Tacitus, lib. ii. L/ vumerus libererum in cardidatis folleret, 
gued lex jubebat. | 


tage from the will of any perſon that was not a near 


_—— 


+ See the fragments of U _Vipian, tit. 14, 16, 16, 17. and 18. ; 


which compoſe one of the 
the Romans. 


. 4 Sozom. lid, i. cap. 9. they could receive from their relations 
Fragm. of Ul lan, tit. 4 


oom. lid. i. e &1 unic. cod. Theod. 4 infirm. pen 
ſo egg OY 4 x 


Moral works, of the love of fathers towards their children. 
dee a more r account of PR arms pod Ul. 
e tit 150 & 1 


1 


pieces of the ancient civil law of 5 
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tenth part of the ſueceſſion on the account of mar- BO 


riage; and if they had children by a nn veniter; oj, wr Io 


hap. 21. 
as many tenths'as they had children, 


If a huſband abſented himſelf () from his wiſe on (Frag. of 
any other cauſe than the affairs of the republic, he Ulpian, 
could not inherit from her. 6. 15 
The law gave to a ſurviving huſband or wife two 
years * to marry again, and a year and a half in caſe 
of a divorce. ' The fathers who would not ſuffer their 
children to marry, or refuſed to give their daughters 
a portion, were obliged to do it by the magiſtrates +. ' 

They were not aliowed to betroth, when the mar. 
riage was to be deferred for more than two years (); (j geeDjo 
and as they could not marry a girl till ſhe was twelve lib. lv. an- 
years old, they could not be betrothed to her till ſhe 30. —. 
was ten. The law would not ſuffer them to trifle (©) in Octa- 
to no purpoſe ; and, under a pretence of being be- vio, cap. - 
trothed, to enjoy the privileges of married men. .. 

It was contrary to law, for a man of ſixty to Gu ie and 
marry a woman of fifty. As they had given great in the 


privileges to married men, the law would not ſuffer che fpecch 


them to enter into uſeleſs marriages. For the ſame of Auguſ- 


reaſon, the Calviſian Senatus-conſultum declared the tus. lib. lvi. 


marriage of a woman of above fifty, with a man % Ul, 


leſs than ſixty, to be (e) unequal: ſo that a wo⸗ tit. 16. and 


man of fifty years of age could not marry, without ne mw ; 
inguring the Penalties of theſe laws. Tiberius ad- . 


Fragen. of Dian, tit. 14. It ſeems the firſt Julian laws al- (*) Fragm. 
lowed three years: Speech of Auguſtus in Dio, lib. lvi. Suetonius, of Ulpian, 
life ef Aaguſtus, cap. 34. Other Julian laws granted but one tit. 16. wa 
year: the Papian law gave two. Fragm of Ulpian, tit. 14. Theſe | 
laws were not agreeable to the people; 149 therefore "Tofrened 


or ſtrengthened them, as they were more or leſs 2 to com- 


ply with them. 
+ This was. the 35th head of the Papian law. Leg. 19. f. 1 
ritu nuptiarum. 
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IIa, ded (*) to the rigour of the Papian law, and pro- | 


Chap. 21. hibited men of ſixty, from marrying women under 


(*) See fifty; ſo that a man of ſixty could not marry in any 
2 caſe whatſoever, 00 incurring the penalty. But 
N cap. Claudius abrogated (*) this law made under Ti- 


berius. 
ene, All theſe regulations were more conformable to 
life of the climate of Italy, than to that of the North, where 
1 ap a man of ſixty years of age has ſtill a conſiderable 
and the degree of ſtrength; and where women of fifty, are ar 
9 of not always paſt child - bearing. He 
tit 26.6. z. That they might not be unneceſſarily imiged:: in 
the choice they were to make, Auguſtus permitted 
(e) Dio. all the free - born citizens who were not ſenators (), 
— liv. to marry freed-women (*). The Papian () las 
Ulpian, forbad the ſenators marrying freed-women, or thoſe 
tit. 13. who had been brought up to the ſtage z and from 
0) Au- the time of () Ulpian, free-born perſons were forhid 
. to marry women who had led a diſorderly life, who 
Dio, lib. had played in the theatre, or who had been con- 
vi. demned by a public ſentence. This muſt have been 
(*) Frag · of eftabliſhed by a decree of the ſenate. During the 
3 time of the republic they had never made laws like 
and the theſe, becauſe the cenſors corrected this kind of 
44th law, diſorders as ſoon as they aroſe, or elſe mn. 
apr. their 7 iſing. 
) Frag Conſtantine 60 nde a law, in which he compre- | 
Vip, ended in the prohibition of the Papian law, not 
8. only the ſenators, but even thoſe who had a conſi- 
te) See derable rank in the ſtate, without mentioning per- 
_ 7. in ſons in an inferior ſtation : this conſtituted the law 
natur, iz. Of thoſe times. Theſe marriages were therefore no 
| longer forbidden, but to the free- born comprehended 
0) Novel · in the law of Conſtantine. Juſtinian (t) however ab- 
177 rogated the law of Conſtantine, and permitted all 
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ſorts of 1 to contract theſe marriages: and by 8 * 
this means we have acquired ſo fatal a liberty. Chap. 21. 
It is evident, that the penalties inflicted on thoſe 
who married contrary to the prohibition of the law, 
were the ſame as thoſe inflicted on perſons who did 
not marry. Theſe marriages did not give them any 
civil advantage (); for the dowry (?) was ant.” (*) Lox 
ted (*) after the death of the wife. ETD. 37- B: - 
Auguſtus having adjudged the Greaſe and le- berrorum. 


gacies of thoſe whom theſe laws had declared inca- 5 J; 3 
pable to the public treaſury *, they had the ap- 22 | 


arance. rather of fiſcal, than of political and civil Eh ragm. 
laws. The diſguſt they had already conceived at aof Ulpian, 
burthen which appeared too heavy, was increaſed by 8 aq 8 
their ſeeing themſelves a continual prey to the avi- Book 
dity of the treaſury. On this account, it became ne- xxvi. 


ceſſary under Tiberius, that + theſe laws ſhould be ap- 13. 


' ſoftened, that Nero ſhould leſſen the rewards given 
out of the treaſury to the I informers, that Tra- 


jan (4) ſhould put a ſtop to their plundering, that ly See 


Severus || ſhould alſo moderate theſe laws, and that +: 


negyric. 


the civilians ſhould conſider them as odious, and in 
all their deciſions deviate from the literal rigour. 
"BEG the nen eneryated $ theſe laws, by 


* » Except in certain caſts. Sea. the Fro Ui, tit. 18. 
and the only law in Cod. de Caduc. tollend. * 7 
＋ Kelatum de moderanda Papid Popped. Tacit. Annal. lib. i. 


$2 reduted them to the fourth part. . 10. 


Severus extended even to twenty five years for the males, and 
to twenty for the females, the time fixed by the Papian law, as we 
fee by comparing the att of Uſpian, tit. 16. with what Ter- 
tullian fays, 4 — 

FP. Scipio, the . on, complains in his ſpeech to the people of 
the abuſes which were already introduced, that they received the 


ſame privileges for adopted as for natural children. Aulus Gellius, 
lib. V. cap. * . 
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31ſt Law, the penalties of theſe laws. 
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Boo the privileges they gave, of the rights of huſbands, 
NN of children, and of three children. More than this, 
(*) See the they gave () particular perſons a diſpenſation from 


2 But the regulations 

uuf, um. eſtabliſned for the public utility, ſeemed incapable of 
—_— an alleviation. 

It was highly reaſonable, that they ſhould grant 

the rights of children to the veſtals *, whom religion 

retained in a neceſſary virginity : they gave in the 

ſame manner the privilege of + married men to 

ſoldiers, becauſe they could not marry. It was cuſ- 

tomary to exempt the emperors from the conſtraint 

of certain civil Jaws. Thus Auguſtus was freed 

from the conſtraint of the law which limited the 

(Y Leg. power of (®) enfranchiſing, and of that which ſet 

_ =. bounds to the right of () bequeathing by teſtament. 

numiſio- Theſe were only particular caſes: but at laſt diſpen- 


nib. §. 1. ſations were given without diſcretion, and the rule 
02 Dio. 


itſelf became no more than an exception. | 

The ſects of philoſophers had already introduced 

in the empire a diſpoſition that eſtranged them from 

buſineſs ; a diſpoſition which could not gain ground 

in the time of the 4 republic, when every body was 

employed in the arts of war and peace. From hence 

aroſe an idea of perfection, as connected with a life 
of ſpeculation ; from hence an eſtrangement from 

the cares and embarraſſments of a family. The 

Shriſtian religion coming after this philoſophy, fixed, 


IV. 


720M Auguſtus i in the Papian law, gave them the ivilege of mo- 
thers. See Dio. lib. lvi. Numa wh given heme ancient pri- 
vilege of women who had three children, . that is, of having no 
guardian. Plutarch, life of Numa. | | | 
+ This was granted them by Claudius. Die. lib, bx. 


, 4 See in Cicero“ Offices, His ſentiments on this * of ſpecu- 
ation. 


if 
FF 
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if 1 may make uſe of the nn hy ideas which 28 
that had only prepared. Chap. 21. 

Chriſtianity ſtamped its e juriſprudence; 1 85 
for empire has always a connexion with the prieſt- 
hood. This is viſible from the Theodoſian code, 
which is only a collection of the decrees of the 
Chriſtian emperors. | 

A panegyriſt (o) of Conſtantine Pet to that em- 05 Naza- 
peror, Your laws were made only to correct vice, ius in Pa- 
% and.to regulate manners: you have ſtripped the an- — 
& cient laws of that artifice, which ſeemed to bave no lini, anno 
e other aim than to lay ſnares for ſimplicity.” go 

It is certain, that the alterations made by Con- 
ſtantine took their riſe, either from ſentiments re- 
lating to the eſtabliſhment of chriſtianity, or from 
ideas conceived of its perfection. From the firſt, (e) See 
proceeded thoſe laws which gave ſuch authority to Law, 1, 2, 
biſhops, and which have been the foundation of the # _ 
eccleſiaſtical juriſdiction : from hence thoſe laws fian code, 
which weakened paternal authority (%, by depriving 4 %nis 
the father of his property in the poſſeſſions of his 3 
children. To extend a new religion, they were 8 
obliged to take away the dependance of children, f 8 — 


who are always leaſt attached to what is already law in the 


eſtabliſhed. .name code 


The laws made with a view to Chriſtian perfeRtion, 3 


were more particularly thoſe by which the (0) pe- Famil. ac- 
nalties of the Papian laws were aboliſhed ; thoſe Fe 


who were not married were equally exempted from () Leg cod. 


them, with thoſe who being married has no chil- Theod ge 
dren. | ifm. 


pan, c- 


* Theſe FIN were eſtabliſhed, fays an eccleſiattic } kb. U op- 
4e (e) hiſtorian, as if the multiplication of the human bit. 
& ſpecies was an effet? of our care; inſtead of being (*) S0ze- 


menus, 


K 3 _ * pag. 27. 
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Book e ſenſible that the number is "increaſed or ee 


N ee according to the order of providence.” 


Principles of religion have had an extraordinary in- 
fluence on the propagation of the human ſpecies. 


Sometimes they have promoted it, as amongſt the 


Jews, the Mahometans. the Gaurs, and the Chineſe; 
at others, they have put a damp to it, as was the 


caſe of the Romans upon their converſion to " 


ſtianity. 


They every where inceſſantly onde up con- 
tinency; a virtue the more perfect, becauſe in 


its own nature it can be, practiſed but by very 
few. 


Conſtantine had not has a decimal laws, 


which granted a greater extent to the donations be- 
tween man and wife in proportion to the number of 


®) Leg.2. their children: Theodoſius the younger () abrogated 


& 3. cod.even theſe laws. 
Theod de 


Jnr. In. Juſtinian declared all thoſe . marriages (“) valid, 


(*) Leg. which had been prohibited by the Papian laws. 


dee T Theſe laws required people to marry again: Juſti- 


Novell. marry again. 
127. cap. 
I Neal. By the ancient laws, the natural right which every 


x18. ca. g one had to marry, and beget children, could not be | 


55 — taken away. Thus when they received a (e) legacy 
4 


2”: & on condition of not marrying, or when a patron made 


demon. his () freed-man ſwear, that he would neither marry 


$ 4. 4 


Jure — (5) condition and the oath. The clauſes, on con- 


(Paul 1 tinuing in widowhood, eſtabliſhed amongſt us, contra- 


i: Hane. dict the ancient law, and deſcend from the conftitu- 


ces, lib. iti. tions of the n founded on ideas of Per- 
tit. . 5 5 fection. 


There 


apf. nian granted (*) privileges to thoſe who did not 


() 55 1 5 nor beget children, the Papian law annulled both 


* a — 2 — 
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There is no law that contains an expreſs abroga- BO 
tion of the privileges and honours which the Romans Chap. 21. 
had granted to marriages, and to a number of chil- 
dren. But where celibacy had the pre- eminence, 
marriage could not be held in honour; and ſince they 
could oblige the officers of the public revenue to re- 
nounce ſo many advantages by the abolition of the 
penalties, it is eaſy to perceive that with yet greater 
eaſe they might put a ſtop to the rewards. | 

The ſame ſpiritual reaſon which had permitted 
celibacy, ſoon impoſed it even as neceſſary. God 
forbid that I ſhould here ſpeak againſt celibacy, as 
adopted by religion : but who can be filent, when 
this is built on libertiniſm; when the two ſexes cor- 
rupting each other, even by the natural ſenfations 
themſelves, fly from a union which ought to make 
them better, to live in that which always renders 
them worſe ? | | 

It is a rule drawn from nature, that the more the 
number of marriages is diminiſhed, the more cor- 
rupt are thoſe who have entered into that ſtate : the 
fewer married men, the leſs fidelity is there in mar- 


riage; as when there are more thieves, there are 


CHAP. XXL, 

Of the expoſing of G : --- 
HE Roman policy was very good, in reſpect . 
to the expoſing of children. Romulus, ſays 
Dionyſius Halicarnaſſeus (), laid the citizens un- () Ami. 
der an obligation to educate all their male children, N of 
and the eldeſt of their daughters. If the infants were ih il. 

. deformed and monſtrous, he permitted the expoſing 


— 
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or — them, after having ſhewn them to five of their 


Chap. 22. neareſt neighbours. 


(*) Anti- Romulus did not ſuffer 5 them to Kill any- Info 
2 of under three years old: by this means he reconciled 
nbi. the law which gave to fathers the right over their 
children of life and death, with that which prohibit- 
ed their being expoſed. f 
0) Lib. ix. We find alſo in Dionyſius Halicarnaſſeus (*), that 
the law which obliged the citizens to marry, and to 
educate all their children, was in force in the 279th 
year of Rome : we ſee that cuſtom had reſtrained the 
law of Romulus, which permitted them to expoſe 
their younger daughters. | 
We have no knowledge of what the law of the 
| twelve tables (made in the year of Rome 301), ap- 
"8 pointed with reſpect to the expoſing of children, ex- 
i (Lib i cept from a paſſage of Cicero (*), who, ſpeaking of 
1 de /egib. the office of tribune of the people, ſays that ſoon 
18 after its birth, like the monſtrous infant of the law 
of the twelve tables, it was ſtifled : the infant that 
: was not monſtrous was therefore preſerved, and the 
law of the twelve tables made no alteration in the 
| preceding inſtitutions. 
(ij De mo- The Germans, ſays Tacitus (*), never expoſe their 
rib. Ger- children; amongſt them the beſt manners have more 
48 « force, than in other places the beſt laws.” The 
4 Romans had therefore laws againſt this cuſtom, and 
| 
| 
| 


yet they did not follow them. Woe find not any 
* Roman law, that permitted the expoſing of chil- 
dren : this was, without doubt, an abuſe introduced 
towards the decline of the republic, when luxury 
robbed them of their freedom, when wealth divided 


* There is not any title on this ſubject i in the Digeſt; the aue 
of the code ſays 8 of it, no more than the Novels. 


8 was 


— 
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was called poverty, when the father believed that all B o ox 
was loſt which was given to his family, and when . 
this family was diſtinct from his property. 


CHAP: XXIII. 


of the fate o 4 the Univerſe after the An n of the 
Romans. 


HE. regulations made by the Romans to in- 
creaſe the number of their citizens, had their 

effect, while the republic, in the full vigour of its 
conſtitution, had nothing to repair but the loſſes 


they ſuſtained by their courage, by their intrepidity, 


their firmneſs, . their love of glory, and of virtue. 
But ſoon the wiſeſt laws could not re-eſtabliſh what 
a dying republic, what a general anarchy, what a 
military government, what a rigid empire, what a 
proud deſpotic power, what a feeble monarchy, 
what a ſtupid, weak and ſuperſtitious court had ſuc- 
ceſſively pulled down. It might indeed be ſaid, 
that. they conquered the world only to weaken it, 
and to deliver it up defenceleſs to barbarians. The 
Gothic nations, the Getes, the Saracens, and Tar- 
tars, by turns haraſſed them: ſoon the barbarians 
had none to deſtroy but barbarians. Thus, in fa- 
bulous times, after the inundations and the deluge, 


137 


there aroſe out of the earth armed men, who exter- 


minated one another. 


— 
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III. | 'C . XXIV, 
Chap. 24. . 


The changes which bappened in Europe, with regard 
to the number of the Inhabitants. 


N the ſtate Europe was in, one would not imagine 
it poſſible for it to be retrieved ; eſpecially when 
under Charlemain it formed only one vaſt empire. 
But by the nature of government at that time, it 
became divided into an infinite number of- petty 
ſovereignties ; and as the lord or ſovereign who re- 
ſided in his village, or city, was neither great, rich, 
powerful, nor even ſafe, but by the number of his 
ſubjects; every one employed himſelf with a ſingu- 
lar attention to make his little country flouriſh. 
This ſucceeded in ſuch a manner, that notwith- 
ſtanding the irregularities of government, the want 
of that knowledge which has ſince been acquired in 
commerce, and the numerous wars and diſorders in- 
ceſſantly ariſing, moſt countries of Europe were bet- 
ter peopled in thoſe days, than rhey are even at 
preſent. 
I have not time to treat fully of this ſubject. But 
I ſhall cite the prodigious armies engaged in the cru- 
ſades, compoſed of men of all countries. Puffen- 
(+) Intro- dorf (*) ſays, that in the reign of Charles the IXth. 
— o there were in France twenty millions of men. 
iſtory 
of Europe is the perpetual re- union of many little ſtates 
chap. 5. that has produced this diminution, F ormerly every 
n village of France was a capital; there is at preſent 
only one large one: every part of the ſtate was a 
center of power: at preſent all has a relation to 
one center; and this center is, in ſome meaſure, 
the ſtate itſelf, : | 
2 FILE - | CHAP. 
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CHAP. XXV. 
The ſame Subject continued. 


UROPE, it is true, has for theſe two ages Boor 
f paſt greatly increaſed its navigation: this has Lure 
both procured and deprived it of inhabitants. Hol- © __ ** 
land ſends every year a great number of mariners to 
the Indies; of whom not above two thirds return: 

the reſt either periſn or ſettle in the Indies. The 


ſame thing muſt happen to every other nation en- 
gaged in that trade. 

We muſt not judge of Europe as of a ink 
ſtate engaged alone in an extenſive navigation, This 
ſtate would increaſe in people, becauſe all the neigh- 
bouring nations would endeavour to have a ſhare in 
this commerce; and mariners would arrive from all 
parts. Europe ſeparated from the reſt of the world 


by religion *, by vaſt ſeas, and deſerts, cannot be 
repaired in this manner, 


c HAP. XXVI. . 
Conſequences. 4 


ROM all this we may conclude, that Europe 

is at preſent in a condition to require laws to 
be made in favour of the propagation of the human 
ſpecies. The politics of the ancient Greeks inceſ- 
ſantly complain of the inconveniences that attend a 
republic from the exceſſive number of citizens; but 


the politics of this age call upon us to take proper 
means to increaſe ours. 


* Mahometan countries 1 it almoſt on every ſide. 
CHAP. 
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R CH A P. XXVII. 


Of the law made in France to encourage the propagation 
F the Species. 


1 oor I EWIS XIV. appointed () particular penſions 
Chap. 27. Ito thoſe who had ten children, and much larger 
& 28. to thoſe who had twelve. But it is not ſufficient to 
03 5 reward prodigies. In order to communicate a ge- 
IEEE T. neral ſpirit which leads to the propagation of the 
favour of ſpecies, it is neceſſary for us to eſtabliſh, like the 


marri- Romans, general rewards, or general penalties. 
c HAP. XXVII. 


By what means we may remedy a Lum . 


HEN a ſtate is depopulated by particular 

accidents, by wars, peſtilence, or famine, 
there are ſtill reſources left. The men who remain 
may preſerve the ſpirit of induſtry ; they may ſeek to 
repair their misfortunes, and calamity itſelf may 
make them become more induſtrious. The evil is 
almoſt incurable, when the depopulation is prepared 
before-hand by interior vice and a bad government. 
When this is the caſe, men periſh with an inſenſible 
and habitual ſickneſs; born in miſery and languiſh- 
ing weakneſs, in violence or under the influence of 
a wicked adminiſtration, they ſee themſelves de- 
ſtroyed, and frequently without perceiving the cauſe 
of their deſtruction. Of this we have a melancholy 
proof, in the countries deſolated by deſpotic power, 
or by the exceſſive advantages of the clergy over the 


laity. 


In 
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In vain ſhall we wait for the ſuccour of children B 6 x. 
yet unborn, to re-eſtabliſh a ſtate thus depopulated. Chae 28 
There is not time for this; men in their ſolitude are 
without courage or induſtry. With land ſufficient 
to nouriſh a people, they have ſcarcely enough to 
nouriſh a family. The common people have not 
even a property in the miſeries of the country, that 
is, in the fallows with which it abounds. The clergy, 
the prince, the cities, the great men, and ſome of 
the principal citizens, inſenſibly become proprietors 
of all the land, which lies uncultivated: the families 
who are ruined have left their fields; and ns: la- 
bouring man is deſtitute. 
In this ſituation they ſhould take the ae mea- 
ſures throughout the whole extent of the empire, 
which the Romans took in a part of theirs: they 
ſhould practiſe in their diſtreſs, what theſe obſerved 
in the midſt of plenty; that is, they ſhould diſtri- 
bute land to all the families Who are in want, and 
procure them the materials for clearing and culti- 
vating it. This diſtribution ought to be continued | 
as long as there is a man to receive it; and in ſuch __. 
a manner, as not to loſe a moment, that can be i in- all 


duſtriouſly eee fs wa N 5 
1 H . XXIX. 
Of. Hoſpitals. 


Man is not poor becauſe he has noclüng dür 
becauſe he does not work. The man who 
— any degree of wealth has an employment, is il 
as much at his eaſe as he who without labour has an | 4p 
income of an hundred crowns a year. He who has if 
no ſubſtance, and yet has a trade, is not poorer than 
he __ poſſeſſing ten acres of land is obliged to = 

| 


© : | culti- 
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Boon cultivate it for his ſubſiſtence. The mechanic who 

Chap. 29. Zives his art as an inheritance to his children, has 
left them a fortune which is multiplied in propor- 
tion to their number. It is not ſo with him, who 
having ten acres of land, divides it amongſt. his 

children. 

In trading countries, hav many men have ng 
other ſubſiſtence but from the arts, the ſtate is fre- 
quently obliged to ſupply the neceſſities of the aged, 
the ſick, and the orphan. A well regulated govern- 
ment draws this ſupport from the arts themſelves, 
It gives to ſome ſuch employment as they are capa- 
ble of performing : others are taught to work, and 
this teaching of itſelf becomes an employment. 

Thoſe alms which are given to a naked man in the 


ſtreet. do not fulfil the obligations of the ſtate, . which 


owes to every citizen a certain ſubſiſtence, a proper 
nouriſhment, convenient cloathing, - and a kind of 
life not incompatible with health. 


vel Aurengzebe () being aſked why bas did not build 


Chardin's hoſpitals, ſaid, © I will make my empire ſo rich, 

_—_— * that there ſhall be no need of hoſpitals." He ought 

Periz to have faid, I will begin by rendering my expire 
Vol. 8. rich, and then J will build hoſpitalss. 

Ihe riches of a ſtate ſuppoſe great induſtry. th 

midſt the numerous branches of trade, it is impoſ- 

ſible but ſome muſt ſuffer: and conſequently the 


mechanics muſt be in a momentary neceſſity. 


Whenever this happens, the ſtate is obliged to lend 


them a ready aſſiſtance; whether it be to prevent 

the ſufferings of the people, or to avoid a rebellian. 
In this caſe hoſpitals, or ſome equivalent regula- 
dions are neceſſary to prevent this miſer. 


* 


| Rue when the nation is poor, Mint ay 


ac Aa wt 
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ſprings from the general calamity; and is, if I may Book 
ſo expreſs myſelf, the general calamity itſelf. All R 
the hoſpitals in the world cannot cure this private 5 
poverty: on the contrary, the ſpirit of indolence 

which it conſtantly inſpires, increaſes the general, 

and conſequently the private miſery. 

Henry VIII. () reſolving to reform the Church 9 See 
of England, ruined the monks, of themſelves a lazy ee 
ſet of people that encouraged lazineſs in others: be- uy 3 
cauſe as they practiſed hoſpitality, an infinite num- mation. 
ber of idle perſons, gentlemen and citizens, ſpent 
their lives in running from convent to convent. He 
demoliſhed even the hoſpitals in which the lower 
people found ſubſiſtence, as the gentlemen did theirs -  - * 
in the monaſteries. Since theſe changes, the ſpirit of 1 
trade and induſtry has been eſtabliſned in England. 

At Rome, the hoſpitals place every one at his 

eaſe, except thoſe who labour, except thoſe ho are 
induſtrious, except thoſe who have land, except 
thoſe who are ingaged in trade, _ 
I haye obſerved, that wealthy nations have need 
of hoſpitals, ' becauſe fortune ſubjects them to a thou- 
ſand — but it is plain that tranſient aſſiſt- 
ances are much ter than perpetual foundations. 
The evil is momentary ; it is neceſſary therefore, 
that the ſuccour ſhould be of the ſame nature, and 
that it be applied to particular accidents. | 
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BOOK XXIV. 


5 Of Laws as relative to Religion con fo dered 


| | in Hell, and in its Doctrines. 


25 H A 5 
0 ne iy general 


8 amidſt ſeveral degrees of darkneſs we may 
form a judgment of thoſe which are the leaſt 
thick, and among precipices, which are the leaft 


deep; ſo we may ſearch among falſe religions for 


thoſe that are moſt conformable to the welfare of 


Tociety ; for thoſe, which, though they have not the 


effect of leading men to the felicity of another life, 
may contribute moſt to their happineſs in this. 
I ſhall examine therefore the ſeveral religions of 


the world in relation only to the good they produce 


in civil ſociety; whether J ſpeak of that which has 


its root in. heaven, or of thoſe which ſpring from 


the earth. "A | JT 0). 248; 
As in this work 12 am not a 4 but a politi- 


cal writer, I may here advance things which are no 


otherwiſe true, than as they correſpond with a world- 
ty manner of thinking, not as conſidered in their re- 
lation to truths of a more ſublime nature. 

A perſon of the leaſt degree of impartiality muſt 
ſee that I have never pretended to make the intereſts 


of religion ohmic to thoſe of a political nature, but 
rather 
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rather to unite them; now, in order fo unite, it is Book 
neceſſary that we ſhould know them” © © 1 

The Chriſtian religion, which ordaibs that men Pe 
ſhould: love each other, would without doubt have 
every nation bleſt with the beſt civil, the beſt pd 
tical laws; becauſe theſe, next to this religion, are 
11 greateſt g good that men can give. and receive. * 


2 by. 
0 H AP. II. 
A paradox of Mr. Bayle' A 


TR. () Bayle has pretended to prove, that it is 0 
better to be an atheiſt than an idolater; that 1 

is in other words, that it is leſs dangerous to have ee 
no religion at all, than a bad one. 0 7 bad rather, 
faid he, it ſhould be ſaid of me, that T had no ex- 
e fence, than that J am a villain.” This is only a 
ſophiſm, founded on this, that it is of no importance 
to the human race to believe that a certain man ex- 
iſts; whereas it is extremely uſeful for them to be- 
lieve the exiſtence of a God. From the idea of his 
non- exiſtence, immediately follows that of our inde- 
pendence; or, if we cannot conceive: this idea, that 
of diſobedience. | Jo ſay that religion is not a re- 
ſtraining motive, becauſe it does not. always reſtrain, 
is equally abſurd -as to ſay that the civil laws are 
.not a reſtraining motive. It is a falſe way of rea- 
ſoning againſt religion, to collect in a large work a 
long detail of the evils it has produced, if we do 
not give at the ſame time an enumeration of the ad- 
vantages which have flowed from it. Were I to re- 
late all the evils that haye ariſen in the world from 
civil laws, from monarchy, and from republican go- 
vernment, I might tell of frightful things. Was it of 
Vor. II. L no 


—— ä — FT—— — — AA rr In bY 


* 


146 i SPIRIT 
787 no advantage for ſubjects to haye religion, it v 
Chap. 2. ſtill be of ſome if princes had it, and if they 
' *'”  whitened with foam the only rein which can reſtrain 
thoſe who fear not human laws, A prince who loves 
and fears religion is a lion, who ſtoops to the hand 
that ſtrokes, or to the voice that appeaſes him. He 
who fears and hates religion, is like the ſavage beaſt 
that growls and bites the chain, which prevents his 
flying on the paſſenger. He who has no religion at 
all, is that terrible animal, who perceives his liber- 
ty only when he tears in pieces, and when he de- 
vours. 
The queſtion is not to know, whether it 5010 be 
better that a certain man, or a certain people had 
no religion, than to abuſe what they have; but to 
know which is the leaſt evil, that religion be ſome- 
times abuſed, or that there be no ſuch refiraint as 
religion on mankind. 
To diminiſh the horror of atheiſm, they lay too 
* much to the charge of idolatry. It is far from be- 
| ing true, that when the ancients raiſed altars to a 
particular vice, they intended to ſhew that they 
loved the vice; this ſignified, on the contrary, that 
1 they hated it. When the Lacedzmonians erected a 
—_ - temple to Fear, it was not to ſhew that this warlike ' 
ni | nation deſired that he would in the midſt of battle 
Þ | . poſſeſs the hearts of the Lacedzmonians. They had 
# | diͤeities to whom they prayed not to inſpire them 
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auen. 


deſpotic Power. The mildneſs fo frequently * 
recommended in the goſpel, is incompatible with 
the deſpotic rage with which a. prince - puniſhes his 
ſubjects, and exerciſes himſelf in cruelty. - 

As this religion forbids the plurality of wives, its 
princes are leſs confined, leſs concealed from their 
ſubjects, and conſequently have more humanity : 
they are more diſpoſed. to be directed by laws, and 


more capable of perceiving that they cannot do 
whatever they pleaſe. 
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Chriſtian Religion, n a 5 nene to the 


Book 
XXIV. 


„ 


While the Mahometan princes inceſſuntly give or 


receive death, the religion of the Chriſtians renders 
their princes leſs timid, and conſequently leſs cruel. 
The prince confides in his ſubjects, and the ſub- 
jects in the prince. How admirable the religion, 
which, while it ſeems only to have in view the 


felicity of the other life, conſtitutes che e 
of this! 


»Tis the Chriſtian religion, that in ſpite of the 


extent of the empire, and the influence of the cli - 


mate, has hindered deſpotic power from being eſta- 


bliſhed in Æchiopia, and has carried into the heart 
of Africa the manners and laws of Europe. 4 
The heir to the empire of Æthiopia enjoys a _ 
cipality, and gives to other ſubje&s an example of 
love ang. obedience. Not far from — 
* the Mahometan ſhutting up the children of the. 
| L 2 | king 
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Boox king (“) of Sennar; at whoſe death the council © 
* ſends to murder them, in favour of the N who 
(*) De- mounts the throne. | 

fcription - Let us ſet before our eyes on the one Baal the 
ie by M. continual maſſacres of the kings and generals of the 


Ponce, a Greeks and Romans; and on the other, the deſtruc- 


hyſician. 
Fele, tion of people and cities by thoſe famous conque 


of ed Hing rors Timur Beg, and Fenghiz Khan, who ravaged | 

zrers. Aſia; and we ſhall ſee that we owe to Chriſtianity, 
in government a certain political law, and in war 
a certain law of nations, benefits which human na- 
ture can never ſufficiently acknowledge. 

It is owing to this law of nations, that amongſt us 
victory leaves theſe great advantages to the conquer- 
ed, life, liberty, laws, wealth, and always religion 
when the conqueror is not blind to his own intereſt. 

We may truly ſay, that the people of Europe are 
not at preſent more diſunited than the people and the 
armies, or even the armies amongſt themſelves, were 
under the Roman empire, when it was become a de- 

ſpotic and military government. On the one hand, 
the armies engaged in war againſt each other; and, 


on the other, they pillaged the cities, and divided 
or confiſcated the lands, | 


odd Sea AP... Iv 45; 

1 3 the charadter of the Chriſtian Reli- 
Lion, and that of the Mahometan. 
ROM the characters of the Chriſtian and Ma- 
hometan religions we ought, without any fur- 
ther examination, to embrace the one, and reject the 
other: for it is much eaſier to prove that religion 
ought to humanize the manners oof mas, than that 
oy particular religion is true. 
- E vb Ie 


It is a misfortune to human nature, when religion Roo 
is given by a conqueror. The Mahometan religion, Chap. g. 
which ſpeaks only by the ſword, acts ſtill upon men 
with that deſtructire von with which it was 
found. 
The hiſtory of 8 ( ), one of the paſtoral a) See 
| kings of Egypt, is very extraordinary. The tutelar 4 ag 
god of Thebes appearing to him in a dream, ordered 
him to put to death all the prieſts of Egypt. He 
judged that the gods were diſpleaſed at his being on 
the throne, ſince- they ordered him to commit an 


action contrary to their ordinary pleaſure; and there- 
fore he retired into Ethiopia. 


HAP. v. 
That the Catholic Religion is maſt' agreeable to a no- 
| 2 and the Proteſtant to a Republic. 


HEN a religion is introduced and fixed in a 
ſtate, it is commonly ſuch as is moſt ſuit- 
able to the plan of government there eſtabliſned: 
for thoſe who receive it, and thoſe who are the cauſe 
of its being received, have ſcarcely any other idea 

75 policy than that, of the ſtate in which en were 

the © Tee 

When the Chriſtian religion, two centuries ago, be 

came unhappily divided into Catholic and-Proteſtant, 
the people of the north embraced the Proteſtant, and 
thoſe of the ſouth adhered ſtill to the Catholic. 

I Thereaſon is plain: the people of the north have, 
and will for ever have, a ſpirit of liberty and inde- 
pendence, which the people of the ſouth have not; 
and therefore a religion, which has no viſible head, 

is more agreeable to the independency of; en climate 

* chat which has one. 1220194325 
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obs In the eduntries themſelves where the Proteſtant re- 
Chan é. gion became eſtabliſhed, rhe revolutions were made | 


purſuant to the ſeveral plans of political government. | 
Luther having great princes on his fide, would never 
have been able to make them reliſh an ececleſiaſtic 
authority that had no exterior pre- eminence; ; while 
Calvin, having to do with people who lived under 
republican governments, or with obſcure citizens in 
monarchies, might very well avoid ANY as 
nities and pre- eminent. 

Each of theſe two religions was believed to be 
the moſt perfect; the Calyiniſt judging his moſt 
ws Pn þ to what Chriſt had ſaid, and the Lu- 
theran | to what the Apoſtles had practiſed. 


RA N ä 
Auotber of Mr. Bayle's Paradores. : 
R. Bayle, after having abuſed all religions, en- 

deavours to ſully Chriſtianity : he boldly aſ- 
ſens, that true Chriſtians cannot form a government 
of any duration. Why not? citizens of this profef- 
ſion being infinitely enlightened with reſpect to the 
various duties of life, and having the warmeſt zeal 
to fulfil them, muſt be perfectly ſenſible of the rights 
of natural defence. The more they Believe them- 
ſelves indebted to religion, the more they would 
think due to their country. The principles of 
Chriſtianity deeply engraved on the heart, would 
be infinitely more powerful than the falſe honour of 


monarchies, than the humane virtues of reptibiics, 
or the-ſetvilefear uf deſpotie Rites, * 


Ie is aſtoniſhing, that this great man mould not 
be able to diſtinguiſd beten the Orders for tie. 


N ee of We and Chriſtianity itſelf; 
and 
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and that he ſhould be liable to be charged with not Book 
knowing the ſpirit of his own religion. When the — 44 
legiſlator, inſtead of laws has given counſels, this 
is becauſe he knew, that if theſe counſels were or- 


dained as laws, they would be nee to che * 5 
. laws men, | 1 


"oF the Lites 175 } Poitin in , Reliin, 5 8 F 


J Uman laws made to direct the will, ought tc to 
give precepts, and not counſels; religion 

— to influence the heart, JOU to {ar wy 
counſels and few precepts. % pO, 
When, for inſtance, it gives tulks cobtou whasi is 
good, but for what is better; not to direct to n. 
is right, but to what is perfect; it is expedient, that 
theſe ſhould be counſels, and not laws: for perfec- 
tion can have no relation to the univerſality of men, 
or things. Beſides, if theſe were laws, there would 
be a neceſſity for an infinite number of others to 
make people obſerve the firſt, Celibacy was adviſed 
by Chriſtianity : when they made it a law in reſpect 
to a certain order of men, it became neceſſary to 
make new (*) ones every day, in order to oblige thoſe (j Dupin's 
men to obſerve it. The legiſlator wearied himſelf, eiche 
and he wearied ſociety, to make men execute by 5 wy of 
precept, what thoſe who love ion would have the 6th 


executed as counſel. - 18 At do 
| ol. 5. 
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"yay N a coudtry 10 7" eee as to have a religion 

that God has not revealed, it is always neceſſary 
for it to be agreeable to morality ; becauſe even a 
falſe religion is the beſt ſecurity we can have of the 
probity of men. 

The principal points of religion of the inhabitants 
(*) Collec- of Pegu (*) are, not to commit murder, not to ſteal, 
Ver e to avoid uncleanneſs, not to give the leaſt uneaſineſs 
that con- to their neighbour, but to do him, on the.contrary, 
| 9.9 wh to all the good in their power. With theſe rules they 


blimment think they ſhould be ſaved in any religion whatſo- 
of the ever. From hence it proceeds, that theſe people, 


- r 44 a. 
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; Eaſt- India 

4 company, though poor and proud, behave with n ano 

4; Vol. iii. ___— to the unhappy. , 

. Part 1. i E nige 

6 „ ts c HAP. ai: e 
p We the Efſenes. 


„ on hos 


(9 Hift, "1 E Efenes () made a vow to obſeres Juſtic 

2 0 to mankind, to do no ill to any perſon, upon 

Fridlaux. whatſoever account; to keep faith with all the 
world, to hate injuſtice, to command with modeſty, 


Ae to ſide with truth, woe to "ty 4 from wr vn. 


lawful gain. 11 
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of the e f Stoics, 


"HE ſeveral: ſets of philoſophy ni the Bo o x 
antients, were a ſpecies of religion. Never Chap. 10. 
were any principles more worthy of human nature, 
and more proper to form the good man, than thoſe 
of the Stoics: and if I could for a moment ceaſe to 
think that I am a Chriſtian, I ſhould not be able to 
hinder myſelf from ranking the deſtruction of the 
ſect of Zeno among the misfortunes that have be- | 
fallen the human race. | jean 

It carried to exceſs only thoſe things in which | 

there is true ere the contempt of | pleaſure and 5 

of pain. | | 
It. was this ſect * that made citizens; this 5 

alone that made great 1 men; this alone great em- 
perors. 

Laying aſide for a moment revealed truths, let 
us ſearch through all nature, and we ſhall not find | | 1 
a nobler object than the Antoninus's: even Julian | 
himſelf, Julian, (a commendation thus wreſted from 
as will not render mean accomplice i of his apoſtacy) 

„there has not been a panes ſince his reign more 
in to govern mankind. ; | 

While the Stoics looked upon 3 human gran- 
deur, grief, diſquietudes, and lure, as vanity 
they were entirely employed in labouring for the 
happineſs of mankind, and in. exercifing the duties 
of ſociety. It ſeerns as if they regarded that facred 

ſpirit, which they believed to dwell within them, as 


a kind of favourable providence tn over the 
human race. 


Born 
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. 11, deſtiny to labour for it; with ſo much the leſs fa- 


OF LAW S. 
Born for ſociety, they all believed that it was their 


& 12. tigue, as their rewards were all within themſelves. 
Happy by their philoſophy alone, it ſeemed as s if 
| edly the happineſs of others could increaſe cheirs-. 
CHAP. XI. 5 
0 Contemplation. | + ak 
EN being made to preſerve, to nouriſh, to 
clothe themſelves, and do all the Actions 
of ſociety, religion ought not to give them too con- 
(*) This is templative a life (*). ö 
the incon- The Mahometans become ſpeculative by habit; 
venience 
of the they pray five times a day, and each time they are 


doctrine 


of Foe and 


Laockium. 


obliged to caſt behind them every thing which has 
any concern with this world: this forms them fot 
ſpeculation. Add to this that indifference for all 
things which is inſpired by the doctrine of unaſte- 
rable fate. 

If other cauſes ee theſe concur to diſeh * 
their affections; for inſtance, if the ſeverity of the 
government, if the laws concerning the property of 


land, give them a precarious ſpirit; all is loſt. 


The religion of the Gaurs formerly rendred Perſia 
a flouriſhing kingdom; it corrected the bad effects ; 
of deſpotic power. The ſame empire is now de- 
ſtroyed by the Mahometan pon 5 
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J 1 to be joined with the idea 4 1 
T bour, not with that of idleneſs ; with the idea 
of good, not with that of ſuper-eminent ; by with my 


idea of frugality, not with that of avarice. 


Ct | CHAP. 


or Laws. 


0 f A FP. xm. 
Of inexpiable Crimes. 


T appears from a paſſage of the books of the pon- Bo 28 
tiffs, quoted by Cicero (), that they had amongſt t — = 
the® Romans inexpiable crimes; and it is on ch, GI. 
that Zozimus founds the narration ſo proper to of Laws. 
blacken the motives of Conſtantine's converſion; 
and Julian that bitter raillery on this coverfion in 
his Cæſars. Ou 
The Pagan religion, indeed, which prohibited only 
come of the groſſer crimes, and which ſtopped the 
hand, but meddled not wick the heart, might have 
crimes that were inexpiable: but a religion which 
bridles all the paſſions ; which, is not more jealous 
of actions, than of thoughts and deſires ;which holds 
us not by a few chains, but by an infinite number of 
threads; which, leaving human juſtice aſide, eſta- 
bliſhes another kind of juſtice z which is ſo ordered, 
as to lead us continually from repentance to love, 
and from love to repentance z which puts between 
the judge and the criminal a great mediator, be- 
tween the juſt and the mediator a. great judge; a 
religion like this dught not to have Wespe crimes. 
But, while it gives fear and hope to all, it makes us 
ſufficiently ſenſible, that though there is no crime in 
its own nature inexpiable, yet a whole criminal life 
may be ſo; that it is extremely dangerous to affront 
mercy, by new erimes and new expiations; that an 
uneaſineſs on account of ancient debts, from which 
we are never” wy free, wan eee of 


Wo eupiari garerie, — 
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contracting new ones, of filling up the meaſure, 
, and going even to that Point where FIN ow 
' nefs is limited. 


CHAP. XIV. | 


In what manner r Religion has an influence on Gai 


Laws. 

8 both religion and the civil wy ought to have 
a peculiar tendency to render men good citi: 
zens, it is evident that when one of theſe deviates 
from this end, the tendency of the other ought to 
be ſtrengthened. The leſs ſeverity there is in reli- 
gion, t the more there ought to be in the civil laws. 

Thus the reigning religion of Japan having few 
doctrines, and propoſing neither future rewards nor 
puniſhments, the laws to ſupply theſe deſects have 
been made with the ſpirit of ſeverity, and are exe 
cuted with an extraordinary punctuality. 8 
When the doctrine of neceſſity is eſtabliſhed "x 
religion, the penalties of the laws ought to be more 
ſevere, and the magiſtrate more vigilant z to the end 
that men, who would otherwiſe become abandoned, 
might be determined by theſe motives : but it is 
quite otherwiſe, where religion has Finbliſhed the 
doctrine. of liberty. 
From the inactivity. of foul 1 the Maho- 
.metan doctrine of predeſtination, and from this doc- 
trine of predeſtination ſprings the inactivity of ſoul. 
This, they ſay, is in the decrees of God; they muſt 
therefore indulge their repoſe. In a caſe like this, 
the magiſtrate ought to awaken by the laws, thoſe 
ho are lulled —_ by 3 


2 e Wben 


„ Fwd 


or Laws. | 157 


When religion condemns things hich the civil Boos 
laws ought to permit, there is danger left the civil Chap. 1. 14. 
laws, on the other hand, ſhould permit what reli- 
gion ought to condemn. Either of theſe is a con- 
ſtant proof of a want of true ideas of that harmony 
and proportion, which ought to ſubfiſt between both. 

Thus the Tartars () under Fenghiz Khan, amongſt (*) Seethe 
whom it was a fin and even a capital crime to put a-clation 
knife in the fire, to lean againſt a whip, to ſtrike a John Du. 
horſe with his bridle, to bleak one bone with another; Plan Car- 
did not believe it to be any ſin to break their word, Pt, ſen 
to ſeize upon another man's goods, to do an injury tary, by 
to a perſon, or to commit murder. In a word, laws You = 
which render that neceſſary which is only indifferent, in che year 
| have this inconveniency, that they make thoſe things 1246. 

indifferent, which are abſolutely neceſſary. _ 

The people of Formoſa (e) believe, that there is a (b)Collec- 
kind of hell; but it is to puniſh thoſe who at cer-tion of 
rain ſeaſons have not gone naked; who have dreſſed TY 2 
in calicoe, and not in ſilk; who have preſumed to tributed to 
look for oyſters; or who hl undertaken any buſi- pm uf 
neſs without conſulting the ſong of birds: whilſt of 2 
drunkenneſs and debauchery are not regarded as Eaſt-India 
crimes. They believe, even that the debauthes n 
their children are agreeable to their gods. e 35 

When religion abſo]ves the mind by a thing mere · 
ly accidental, it loſes. its greateſt influence on man- 
kind. The people of India believe, that the waters 
of the Ganges have a ſanctifying virtue (). Thoſe () Raify- 
who die on its banks are imagined. to be exempted ing 8 ; 
from the torments of the other life, and to be entitled leg 5. 0 

to dwell in a region full of delights; and for this 
reaſon the aſnes of the dead are ſent from the moſt 
diſtant places to be thrown into this river. Little 


then 


8 } 
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vox then does it ſignify whether they have lived. vir- 
Chap. 15. tuouſſy or not, ſo they be bur thrown into the 
Ganges. e 
The idea of a place of rewards has a nece 


3 
n 
IE OP 4 


connection with the idea of the abodes of miſery ; _ 


and when they hope for the firſt without fearing the 
latter, the civil laws have no longer any influence. 
Men who believe that they are ſure of the rewards 
of the other life, are above the power of the legiſla- 
tor; they look upon death with too much contempt : 
how ſhall the man be reſtrained by laws, who believes 
that the greateſt pain the magiſtrate can inflict, will 
end in a moment to begin his happineſs ? | 


CHAP. XV. 


How falſe Religions are ſometimes corrected by the 
| Civil Laws. LS, 


ClImplicity, ſuperſtition, or a reſpect for antiquity 

AF have ſometimes eſtabliſhed myſteries or ceremo- 

nies ſhocking to modeſty : of this the world has fur- 

0) Polit, niſned numerous examples, Ariftotle (*) ſays, that 

Lib. vii. in this caſe the law permits the fathers of families to 

Cap. 17. repair to the temple to celebrate theſe myſteries for 

their wives and children. How admirable the civil 

law, which in ſpite of religion preſerves the manners 
untainted ! _ eee eee | 

( Sueto- Auguſtus () excluded the yourh of either ſex from 

niusin aſſifting at any nocturnal ceremony, unleſs accom- 

Avi, panied by a more aged relation; and when he re- 

n. vived the Lupercalia, he would not allow the young 

men to run naked. e ee 
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CH A P. XVI. 


How the Laws of Religion correct the inconveniencies 
* e a Political Conſtitution. 


N the other hand, religion may ſupport a ſtate, ; oo 

when the laws themſelves are incapable 'of XXIV. 
| doing i WS. Chap. 16. 

Thus when a kingdom i is bein agitated by 
civil wars, religion may do much by obliging one 
part of the ſtate to remain always quiet. Amon 
the Greeks, the Eleans, as prieſts of Apollo, n. | 
a perpetual peace. In Japan (), the city of Meaco ( Col. 

ä enjoys a conftant peace, as being a holy city: : reli- lection of 
gion ſupports this regulation, and that empire which 975% 
ſeems to be alone upon earth, and which neither eſtabliſ 
has nor will have any dependence on foreigners, has an India 
always in its own boſom a | trade which war Cann ol, iv. 
ruin. | pag. 705 

In kingdoms where wars are not entered upon by 

a general conſent, and where the laws have not 
pointed but any means either of terminating or pre- 
venting them, religion eſtabliſhes times of peace, or 
ceſſation of hoſtilities, that the people may be able 
to ſow their corn, and perform thoſe other labours - - 
which are abſolutely OY for the ſubſiſtence of wits 
the '. 7 * 

"Every year all hoſtility ceaſes belies the 0 Ara- ( See 
bian tribes for four months; the Jeaft ei urbaner Pet. 
would then be an impiety. In former times, when Ma kiſs nf 

every lord in France declared war or peace, religion pag · 64. 
granted a truce, which was to take place at certain 
nos: | 

CH A P. 
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wy chnciliatiqn, The Arabs, a people addicted to rob- 
bery, are frequently guilty of doing injury and i in- 
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260 THE SPIRIT 
| l The Same Jubfelt continued. e f 
. | | 
1 Boox NXT HEN a ſtate has many cauſes fog hatred, re- 
f V. ligion ought to produce many ways of re- 
* | 
1 


(*) Koran Juſtice. Mahomet (*) enactd this law ; ** am one 
Book I. forgives * the blood of bis brother, be may purſue 
the no! «< tbe malefattor for dam es and intereſt : but be 
e who Hall injure the wicked, after having received 
60 ſatisfafion, ſhall in the day of Judgment, Suffer 
<« the moſt grievous torments.” 
The Germans inherited the hatred and enmity of 
(9 De me- their near relations: but theſe were not eternal. Ho- 
ribus Ger- micide was expiated by giving a certain number of 
cattle, and all the family received. ſatisfaction: A 
(4) Collec- thing extremely uſeful, ſays Tacitus (9), becauſe en- 
_ of mities are moſt dangerous amongſt a free people. I 
oyages 
that con- believe, indeed, that their miniſters. of religion who 
tributed were held by them in ſo much credit, were concerned 
* in theſe reconciliations. 
ment o Amongſt the inhabitants of * (), where no 
| of form of reconciliation i is eſtabliſhed, he who has com- 
company, mitted murder, certain of being aſſaſſinated by the 
vol. vii. relations or friends of the deceaſed, abandons him- 


pag. Page 303. ſelf to fury, and wounds or kills all he meets. 


Menoin 5 * * On' renouncing | the lay of retaliation. | 
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© H A P. XVII. 


How the Lews bw Religion have the es , a0 
* 1 Laws. 


IHE firſt Greeks wete amal nations, 99 Book 
diſperſed, pirates at ſea, unjuſt at land, with- 
out government and without laws. The mighty & 19. 
actions of Hercules and Theſeus let us ſee the ſtate 
of that riſing people. What could religion do more 
than it did to inſpire them with horror againſt mur- 
der?- It declared that the man who had been (*) mur- 6 Plato 
dered was enraged againſt the aſſaſſin, that he would ip. Ip xg 
poſſeſs his mind with terror and trouble, and oblige 
him to yield to him the places he had frequented 
when alive. They could not touch the criminal 


nor converſe with him (o), without being defiled: (5) wee 


the murderer was to be expelled the city, and an Y 


Ct us 
3 made for the crime (*). Coloneus. 


(e) Platoof 


Laws, lib. 
0 H A : XXI. „ 
To 
That it is not fo * the truth or falſuy of a Dohrine 
vbich renders it uſeful or pernicious to men in civil 


_ Governuent, as #he 4 or " abuſe which is made of | it. _ 


HE moſt true and holy doctrines may be at- 

tended with the very worſt conſequences, 

| with they are not connected with the principles of 
ſociety; and, on the contrary, doctrines the moſt 
falſe may be attended with excellent conſequences, 
when . contrived ſo as to be 3 with theſe. Ef 
principles. 5 A 
WT M 1 The Tub 
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XXIV. 
Chap. 18 
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162 T H E SPIRIT 5 
Boox The religion of Paabucind * diſowns the immor- 
© =» ohh 9. tality of the ſoul; and the ſect of Zeno did not be- 
| lieve it. Theſe two ſects have drawn from their 
bad principles conſequences, not juſt indeed, but 

moſt admirable as to their influence on ſociety. 

Thoſe of the religion of Tao, and of Foe, believe 
the immortality of the ſoul ; but from this ſacred 
doctrine they draw the moſt frightful conſequences. ' 

The doctrine of the immortality of the ſoul falſe- - 
ly underſtood, has, almoft throughout the whole 
world, and in every age, engaged women, ſlaves, 
ſubjects, friends, to murder themſelves, that they 
might go and ſerve in the other world the object 
of their reſpect or love in this. Thus it was in the 
1 Weſt-Indies; thus it was amongſt the Danes (); 
tholin's thus it is at preſent in Japan 05 in Macaſfar O, 

Antiq. of and many other places. | 


1 2 Theſe cuſtoms do not ſo directly proceed Fd 
Re. * the doctrine of the immortality of the ſoul, as from 


Japan, in that of the reſurrection of the body, from whence 


e Col- 
ledion of they have drawn this conſequence, that after death 


Voyages the ſame individual will have the ſame wants, the 


oO r ſame ſentiments, the ſame paſſions. In this point of 
. — © view the doctrine of the immortality of the ſoul has 


2 a prodigious effect on mankind; becauſe the idea f 


company. * A Chineſe philoſopher reaſons thus 2 the doctrine of Fee. 
(e) For- It is ſaid in a book of that ſect, that the hody is our dwelling- 
din's Me- Ls. and the ſoul the immortal gueſt which lodges there: 
na e ut if the bodies of our relations are only a lodging, it is na- 
e tural to regard them with the ſame contempt we ſhauld feel 
« for a ſtructure of earth and dirt. Is not this endeavouring to 
1 tear from the heart the virtue of love to one's own parents ? 
« This leads us even to neglect the care of the „and to re- 
= « fuſe it the compaſſion and affection ſo neceſſary or its reſer- 
« vation: hence the diſciples of Foe. kill themſelves by thou . 
Work of an ancient Chin/e See in n 
„ III. L Bs + - 
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"TAE SPIRIT 46 
only a ſimple: change of habitation is more within 1 
the reach of tlie human underſtanding, and more Chap; bor 
adapted to flatter the heart, thas the idea of A new & 21. 
modification. | 
It is not bh for religion to eſtabliſh : 2 he 
it muſt alſo direct its influence. This the Chriſtian 
religion performs in the moſt admirable manner, par- 
ticularly with regard to the doctrines of which we 
have been ſpeaking. It makes us hope for a ſtate 
which is the object of our belief; not for a ſtate 
which we have already experienced, or known: 
thus every article, even the reſurrection of the body, 
leads us s be ieee ideas. 5 1 


C HAP. +4 1 
7 he ſome Subject continued. 


\HE facred books (*) of the ancient Petfians () Mr. | 

ſay, ** If you would be holy, inſtrułs your ihil. 1% | l 
&« dren, becauſe all the good attions which they per- "0 
cc form, will be imputed to you.” They adviſe _ 
to marry betimes, becauſe children at the day.of 
judgment will be as a bridge, over which thoſe who 
have none cannot paſs. Theſe doctrines were fal ſe, 
but * uſeful. 


HAP. XXI. 
O the Metemphychofis. 


HE doctrine of the immortality of the foul is 
divided into three branches, that of pure im- 
mortality; that of a ſimple change of habitation, 
and that of a metempſychoſis: that is the ſyſtem ot 
the Chriſtians, that of the Scythians, and that of the 
Indians. We have Juſt been nr of * two 
M 2 "a 8 


THE SPIRIT 
firſt, and J ſhall ſay of the laſt, that as it has been 


Chap 22. well or ill explained, it has had good or bad effects. 
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As it inſpires men with a certain horror againſt 
bloodſhed, very few murders are committed in the 
Indies; and though they ſeldom puniſh with death, 
yet they enjoy a perfect tranquillity. 

On the other hand, women burn themſelves at 
the death of their huſbands; it is only the innocent 
who ſuffer a violent death. | 


CHAP. . 


That it is dangerous for Religion to inſpire an wes: we 
| or things in themſelves indifferent. 


Kind of honour eſtabliſhed in the Indies by the 

: prejudices of religion, has made the ſeveral 
tribes conceive an averſion againſt each other. This 
honour is founded entirely on religion; theſe family 
diſtinctions form no civil diſtinctions; there are In- 
dians who would think themſelves diſhonoured by 
eating with their king. 

| Theſe ſorts of diſtinctions are connected with a 
certain averſion for other men, very different from 
thoſe ſentiments which ought to proceed from diffe- 
rence of rank; which, ee us, comprehend a 
love for Inferiors. 

The laws of religion Weid never inſpire an 
averſion to any thing but vice, and above all they 
ſnould never eſtrange man from a love and dender 

neſcs for his own ſpecies. 
| The Mahometan and Indian religions embrace an 
infinite number of people : the Indians hate the Ma- 
hometans, becauſe they eat cows ; the Mahometans 
deteſt the Indians becauſe they eat hogs. 


CHAP, 


SY 
or Laws _— 
CHAP. XXIII. 3 

1 of Feſtivals 1 


HE N religion appoints a ceſſation from la- Bo o x 
bour, it ought to have a greater regard to 5 
the neceſſities of mankind, than to the grandeur W 
the being it deſigns to honour. | 

Athens (“) was ſubject to great inconveniencies Xeno- | 
from the exceſſive number of its feſtivals. Theſe 2 N 
powerful people, to whoſe deciſion all the cities of of Athens. 
Greece came to ſubmit their quarrels, could not 
have time to diſpatch ſuch a multiplicity of affairs. 

When Conſtantine ordained that the people ſnould 
reſt on the ſabbath, he made this decree for the ci- 
ties *, and not for the inhabitants of the open coun- 
try; he was ſenſible, that labour in ah Cities was 
hw. but in the fields neceſſary. 

For the ſame reaſon, in a country Ns by 
commerce the number of feſtivals ought to be rela- 
tive to this very commerce. Proteſtant and Catho- 
lic countries are ſituated +in ſuch a manner that there 
is more need of labour in the former, than in the lat- 
ter; the ſuppreſſion of feſtivals is therefore more 

ſuitable to Proteſtant than to Catholic countries. 8 

| Dampierre (*) obſerves, that the diverſions of dif- (*) Dams | 
ferent nations vary greatly according to the climate. Von 
As hot climates produce a quantity of delicate fruits, Vol. . 
the barbarians caſily find neceſſaries, and therefore 
ſpend much time in diverſions. The Indians of cold. 
er countries have not ſo much leiſure, being obliged 


1 4 3. Cod. 4 Fer eriis, This law was doubtleſs made only 
< th 


+ The "Cath, thatles lie mare towards the ſouth, and the Proteſt. 
"ants 1 the north. 


0 i þ . 
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466 T HE SP 1 R 1 
Sy ory fiſn and hunt continually; ; hence they have leſs | 
Chap. 24. Muſic, dancing, and feſtivals. If a new religion | 
ſhould be eſtabliſhed amongſt theſe people it ought 1 
to have e to this in the inſtirution af f feſtivals. ; 
C HAF. Nl. N 
Of the local laws of Religion e 
a "4 a. 


HERE are many local laws in various * | 
1 gions; and when Montezuma with fo much + 
obſtinacy inſiſted. that the religion of the Spaniards 
was good for their country, and his for Mexico, 
he did not aſſert an abſurdity; becauſe, in fact, le- 
giſlators could never help having a regard to what 
nature had eſtabliſhed before them. 52 
The opinion of the metempſychoſis is a to 
the climate of the Indies. An exceſſive heat burns 
oo. „ O up all the country; they can breed but very few 
Travels, Cattle; they are always in danger of wanting them 
Vol. II. for tillage; their black cattle multiply but indiffe- 
00 1:27 rently () and they are ſubject to many diſtempers: 
ing Let. a law of religion which preſerves them, is therefore 
_ Coll. moſt ſuitable to the policy of the country. © 
| wag pes. While the | meadows are ſcorched up, rice und. © 
| x 4 pulſe-by-the-aflifiance of water are brought to Per- 
1 fection: a law of religion which permits only this 
1 kind of nouriſhment, muſt therefore be e | 
| $ uſeful to men in theſe climates. 2 


00 Ber- - The fleſh (f) of. cattle in that country is inſipid, 
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| „ . bar We mi ant butter which they receive from 

| 1 Vol. I. them ſerves for a part of their ſubſiſtence: therefore 
4 pag. 187. the law which prohibits the eating and killing: of 

© | cow, is in che Indies not varealonable, | 
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Or: riwnt 159 
Athens contained a prodigious multitude of people, B 
XXIV. 
but its territory was barren. It was therefore a reli- Chap. 25. 


gious maxim with this people, that thoſe who offered 
ſome ſmall preſents to the gods (*), honoured them (*) — of 


FR 


TOO when: thole who pe 24 an ox. fi _ _ 
dll; Wy T7 A P. XXV. 5 _ 


The incomveniency of tranſplanting a Religi on from one 
| p country to another. | 


2 follows from hence, that there are ei, 

many inconveniencies attending the err 
a religion from one country to another.. 

©. The: bog, ſays Mr. de Boulainvilliers (o), muft (e) Life of : 
<* be very ſcarce in Arabia, where there are almoſt no — 
vs, an hardly. any thing fit For the nouriſhment © Ee 
* of theſe animals: beſides," the ſaltneſs of the water — 
% and food renders the people moſt ſuſceptible of cuta- 
&* neous diſorders.” This local law could not be 
good in other * countries, where the hog is almoſt | 
an univerlal, need Wn ſome fort” a' r nouriſh- 1 
ment. N. STOR! —_— 

I ſhall here wake reflettion? | Sandtotius Shs ih. . 
ſerved that pork tranſpires but little (), and that (*) 2 = 
this kind of meat greatly hinders the tranſpiration of woo _ 
other food; he has found that this diminution a- 3. Aphor. If 
mounts to a third (4). Beſides it is known, that the 23. 
want of tranſpiration forms or increaſes the diſorders () Ibid. 
of the ſkin. The feeding on pork ought therefore 
to be prohibited, in climates where the people are 
2 to py ear as in Tae Arabia, f 
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3 {72 » 


Boox 2 John Chardin (“) fays, chat there is not a na- 
2 vigable river in Perſia, except the Kur, which 
(*) Tra- is at the extremity of the empire. The ancient law 
vels into of the Gaurs which prohibited ſailing on rivers, 


Perſia, 


Vol. II. was not therefore attended with any inconvenience 
in this country, though it would have ruined the 


trade of another, F 


Frequent bathings are e uſeful in hot cli- 


mates. On this account they are ordained in the 

| Mahometan law, and in the Indian religion. In the 

G Berni- Indies it is a moſt meritorious act to pray to () God 

er's Tra- in the running ſtream: but how l theſe — 
Vol U. be performed in other climates? 

When a religion adapted to the climate of one 

country claſhes too much with the climate of ano- 


- ther, it cannot be ſthere eſtabliſhed; and whenever 
it has been introduced, it has been afterwards diſ- 


carded. It ſeems to all human appearance, as if the 


climate had preſcribed the bounds of the Chriſtian 
and the Mahometan religions. 


It follows from hence, that it i is almoſt alen 


| Proper for a religion to have particular doctrines, 
and a general worſhip. In laws concerning the 
pres of religious worſhip, there ought to be but 
ew particulars : : for inſtance, they ſhould command 
mortification in general, and not a certain kind of 


mortification. Chriſtianity is full of good ſenſe: 


abſtinence is of divine inſtitution; but a particular 
kind of abſtinence is ordained by human r. 
and therefore may be changed. 


BOOK 


| * 
8 » 


ment of NOS. on; its e 
— RES FLIES 


© H A P. E: 
Of Religious, Sentiment. | 


HE pious man and the Atheiſt always talk of 


| Y religion; the one * of WAS 196 bg ones * 


and te bert wake ee. t i654 


"CHAP, .It, 
of the motives o. attachment to different Religiow. 


T. different ien of a5 world do not give 
to thoſe who profeſs them equal motives of 
attachment; this depends greatly on the'manner in 
which they agree with che turn of thought and per- 
r of mankind. 

We are extremely addicted to idolatry, and yet 
nee no great inclination for the religion of idolaters: 
we are not very fond of ſpiritual ideas, and yet are 
maoſt attached to thoſe religions which teach us to 
adore a ſpiritual being. This proceeds from the ſa- 
tisfaction we find in ourſelves at having been fo in- 


telligent as to chuſe a religion, which raiſes the deity . 
from that Degener, in Which he had been n * Io 


BOOK xxv. 5 . 
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170 | THE 8 PILRILT 
B others. We look upon idolatry as the religion of an 
Chap. 2. ignorant people; and the religion which has A ſpiri- 
tual being for its object, as that r the moſt en- 
. - © lightened nations. 6 

When with a doctrine that . us ; the idea * a 
ſpiritual ſupreme being. we can ſtill. join thoſe of a 
ſenſible nature, and admit them into our worſhip, 
we contract a greater attachment to religion; becauſe 

thoſe motives which we have juſt mentioned, are 
added to our natural inclination for the objects of 
ſenſe. Thus the Catholics, who have more of this 
kind of worſhip than the Proteſtants, are more at- 
tached to their * religion, than the Proteſtants are 

to theirs. 

(st. Cy- When the 00 people of "Epheſus were A + 
_ Let- that the fathers of the ebuncil had declared they 
might call the Virgin Mary the Mother of God, they 
were tranſported with joy, they kiſſed the hands of 
the biſhops, they embraced their knees, and the 

whole city reſounded with acclamations. 
When an intellectual religion ſuperadds a 5 
made by the deity, and a preference of thoſe Who 
profeſs it to thoſe who do not, this greatly attaches 
us to religion. The Mahometans would not be ſuch 
good Muſſulmans, if on the one hand there were not 
idolatrous nations who make them imagine them- 
ſelves the champions of the unity of God; and on 
the other Chriſtians, to make them Velen chat r 5 
are the objects of his preference, : 
A religion burthened with many ceremonics, 10 | 
A ha us to it more ey has Ao which hes a 
Ao "_ 

WEE ey. are more ao for its propag gation. 971 

his does not contradift what I have ſaid in the haſt chapter | 


of 5 90 eng book: I here 1 of the motives 
e tꝛsgachment 


. 


0 ＋ L A w 87 | 
fewer number.. We have an extreme pr 


neſs the obſtinate prejudices of the Mahometana 
and the Jews; and the readineſs with which barba- 


rous and ſavage natiens change their religion, Who, 


as they are employed entirely in hunting, or * 
have but few religious Ceremonies. | 


Men are extremely inclined to the paſſions of bons 


and fear; a religion, therefore, that had neither a 


heaven nor a hell, could hardly pleaſe them. This 
is proved by the eaſe with which foreign religions 
have been eſtabliſhed in Japan, and the zeal and 
fondneſs with which they were received f. 

In prder to raiſe an attachment to religion, it is 
2 neceffary that it ſhould inculcate pure morals. Men 


who are knaves by retail, are extremely honeſt in the 
groſs; they love morality. And were I not treating 


"of tb grave a ſubject, I ſhould ſay that this appears 


remarkably evident in our theatres :. we are ſure of 


pleaſing the people by ſentiments avowed by mora- 
lity; we are ſure of WERE them by thoſe it diſ- 
9 8 

When bel worllitp is attended with great 
magnificence, it flatters our minds, and ſtrongly 
attaches us to religion. The riches of temples, and 
thoſe of the clergy, greatly affect us. Thus even the 
miſery of the people, is a motive that renders them 


nie, and chere of the means of rendering it more z 


Dn r See as to the 


Turks, the miſſions of the Levant; the collection of voyages that | 
contributed to the eitabliſhment-of an Eaſt-India company, vol. iii. 


g. 201. on the Moors of Batavia; and Father Labat on the 
| 139 negroes, Cc. 
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Boot fond of a religion, which has ſerved as 4 Pee to 


Chap. 3. 
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thoſe who \ Were the cauſe of their miſery, 


0 H A P. III. e e 
Of Temples. e 


from hence naturally aroſe the idea of build- 


ing a. houſe for God, in which they might adore - 
and ſeek him amidſt all their hopes and fears. 


In fact, nothing is more comfortable to mankind, 


than a place in which they may find the deity pecu- 
liarly preſent, and where they may aſſemble together 
to. confeſs their weakneſs and tell their griefs. 


But this natural idea never occurred to any but 


ſuch as cultivated the land; thoſe who had no houſes 
for themſelves were never known: to build temples, 
This was the cauſe that made Fenghiz Khan diſco- 
ver ſuch a prodigious contempt for moſques . This 
prince ꝶ examined the Mahometans, he approved of 
All their doctrines, except that of the neceſſity of going 
to Mecca: he could not comprehend why God might 
not every where be adored. As the Tartars did not 
. dwell in houſes, they could have no idea of temples. 


Thoſe people who have no temples, have but a 


| ſmall attachment to their own religion. This is the 
reaſon why the Tartars have in all times given ſo 
great a toleration Þ ; why the barbarous nations who 


red the Roman empire, did not heſitate a mo- 


ment. to embrace Chriſtianity ; ; why the ſavages of 


WF 25 the Moſt que of Bochara, he took the Koran, and | 
| threw it un 


er his horſe's feet. Hz ft. of the Tartars, pag. 27 3.— 
+ Ibid. Fes x} th s 7 
t This diſpoſition of mind has been communicated to the Ja- 


paneſe, . as is eaſily , derive their Lat a” from che 


i * 
1 America 


. 


Lmoſt all civilized nations dwell in houſes : * 
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America have ſo little fondneſs for their on reli- Boor 1 
Sion; why ſince our miſſionaries have built churches 5. - 
in Paraguay, the natives of that country are become 
| ſo zealous for ours. ; | 
As the Deity is the refuge of the ackappy and. 8 
none are more unhappy than criminals, men have bo. 
been naturally led to think temples an afylum for | 
thoſe wretches. This idea appeared ſtill more natu- 
ral to the Greeks, where murderers chaſed from their 
city and the preſence of men, ſeemed to have no 
houſes but the gens, nor other protector but the 
gods. 
At firſt theſe were only deſigned for involuntary 
homicides; but when the people made them a ſanc- 
tuary for great criminals, they fell into a groſs con- 
tradiction. If they had offended men, they had 
much greater reaſon to believe N had offended the 
Theſe aſylums multiplied in Greece. The tem- 
ples, ſays Tacitus (), were filled with inſolvent: 0) Aid 
debtors, and wicked ſlaves; the magiſtrate found it lib. ii 
difficult to exerciſe his office; the people protected | 
the crimes of men as the ceremonies of the gods; 
at length the ſenate was obliged to retrench a gout 
number of them. 
The laws of Moſes were perfectly wir The man 
who involuntarily killed another, was innocent; 
but he was obliged to be taken away from before the _ 
eyes of the relations of the deceaſed : Moſes there 
fore appointed an aſylum (*) for ſuch unfortunate (3) dans. | 
ople. Great criminals deſerved not a place of ſafe- ***V 
| ty, and they had none (). The Jews had only a port- () Ibid. 
able tabernacle, which continually changed its place; 
this excluded the idea of a ſanctuary, It is true that 


they 
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B £5 © they had afterwards a temple; bur the criminals who. 
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would reſort thither from all parts, might diſturb 
the divine ſervice. If perſons who had committed 
manſlaughter, had been driven out of the þ 
as was cuſtomary amongſt the Greeks, they had rea- 
ſon to fear that they would worſhip ſtrange gods. 
All theſe conſiderations made them eftabliſh cities 


of ſafety, where they might ſtay till the death 5 the 
— 13 | 


CHAP. IV. 
Of the Miniſters of Religion. 


H E firſt men, ſays Porphyry; ſacrificed only _ 
vegetables. In a worſhip ſo ſimple, every one 
might be prieſt in his own family. 

The natural deſire of pleaſing the deity, mules” 
plied ceremonies. From hence i it followed, that men 
employed in agriculture became incapable of ob- 
ſerving them all, and of filling up the number. 

Particular places were conſecrated to the gods; 
it then became neceſſary that they ſhould have miniſ- 
ters to take care of them; in the ſame manner as 
every Citizen took care of his houſe and domeſtic 
affairs. Hence the people who have no prieſts, are 
commonly barbarians : ſuch were formerly the Pe- 
 dalians (), and ſuch are ſtill the Wolguſky®. ; 

Men conſecrated to the deity ought to be ho- 
' noured; eſpecially amongſt people who have formed 
an idea of a perſonal purity neceſſary to approach 


the places moſt agreeable to the gods, and for the 
performance of particular ceremonies. 


15 
nf | people of Siberia. See the account given by Mr. 8 | 
meli, in the collection of Travels to the North, Vol. viii. 
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The worſhip of che gods requiring a continual B oor 
Chap. 4- £ 


application, moſt nations were led to conſider the 
clergy as 2 ſeparate body. Thus amongſt the E- 


gyptians, the Jews, and the Perſians (), they. conſe- () See 


crated to the deity certain families who performed M 


and perpetuated the ſervice. There have been even 


religions, which have not only eſtrariged eocleſiaſtics 
from buſineſs, but have alſo taken away the em- 
barraſments of a family; and this is the pratiice of 
the principal branch of Chriſtianity. 

I ſhall not here treat of the conſequences of the 
law of celibacy : it is evident, that it may become 
hurtful, in proportion as the body of the clergy may 
be too numerous; and in conſequence of * thet 
of the laity too ſmall. , _ 
By che nature of the human e e 
love in religion every thing which carries the idea of 
difficulty; as in point of morality we have a ſpecu- 
lative fondneſs for every thing which bears the cha- 
racter of ſeverity. Celibacy has been moſt agreeable 
to thoſe nations to whom it ſeemed leaſt adapted, 


and with whom it might be attended with the moſt 


fatal conſequences. In the ſouthern countries of 
Europe, where, by the nature of the climate, the 
law of celibacy is more. difficult to obſerve, it has 
been retained ;- in thoſe of the north, where the pal 
ſions are leſs lively, it has been baniſhed. Further, 


in countries where there are but few inhabitants, it 
has been admitted; in thoſe · that are vaſtly popu- 


lous, it has been rejected. Tis obvious, that theſe 
reflections relate only to the too great exzepſion. of 
n ang. not to e elf, | 


* 
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CHAP. V. | | 
Of te Bounds which the Laws ought ; to rite 16% I 
the riches f the Clergy. h 


S particular families may be extinct, er e t 
cannot be a perpetual inheritance. The clergy. | 
is a family which cannot be extin&; wealth is chers: 
fore fixed to it for ever, and cannot go out of it. 
Particular families may increaſe; it is mer 
then that their wealth ſhould alſo increaſe. The 
clergy is a family, which ought not to ieren 
their wealth ought then to be limited. [et 
We have retained the regulations of the Lorient 
laws as to the poſſeſſions of the clergy, except thoſe 
relating to the bounds of theſe poſſeſſions: indeed, | 
amongſt us we muſt ever be ignorant of the bound, b 
beyond which any religious community can no 
longer be permitted to acquire. 


I Theſe endleſs acquiſitions appear to the 3 ſo 4 
- unreaſonable, that he who ſhould ſpeak in their de- | 1 
fence, would be regarded as an idiot. . q 
The civil laws find ſometimes many difficulties in | ce 
altering eſtabliſhed abuſes; becauſe they are con- 8 
nected with things worthy of reſpect; in this caſe an b 
indirect proceeding would be a greater proof of the _ tl 


wiſdom of the legiſlator, than Mes which ſtruck 
directly at the thing itſelf. Inſtead of prohibiting 
the acquiſitions of the clergy, we ſhould ſeek to 
give them a diſtaſte for them; to leave them the 
right, and to take away the deed. WF INT, 
In ſome countries of Europe, a reſpert for the pri- 


vileges of the nobility has eſtabliſhed in; {their favour a \t 
right of indemnity oyer immoveable goods acquired te 
in mortmain. The intereſt of the Prince has in the a] 


a me 
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ſame caſe made him exact a right of amortization. Book | 
In Caſtile, where there is no ſuch right, the clergy Chap. 2 
have ſeized upon every thing. In Arragon, where & 6. 
there is ſome right of amortization, they have ob- 
tained leſs: in France, where this right and that of 
indemnity are eſtabliſhed, they have acquired leſs 
ſtill; and it may be ſaid, that the proſperity of this 
kingdom i is in a great meaſure owing to the exerciſe | 
of theſe two rights. If poſſible then, increaſe theſe 
rights, and put a ſtop to the mortmain. 
Render the ancient and neceſſary patrimony of 
the clergy ſacred and inviolable; let it be fixed and 
eternal like that body itſelf: but let new inherifan- 
ces be out of their power. ; 

Permit them to break the rule, when the rule is 
become an abuſe; ; ſuffer the abuſe, when it enters 
into the rule. by 
They ſtill remember at Rome a certain memorial 
ſent thither on ſome diſputes with the clergy, in 
which was this maxim: The clergy ought to con- 
* tribute to the expences of the ſtate, let the Old Teſ- 
e tament ſay what it will.” They concluded from 
this paſſage, that the author of this memorial was 
better verſed in the language of the ave, apes. | 
than in that of religion. | 


CHA P. VI. 
Of Monaſteries.. 


E leaſt degree of common ſenſe will let us ſee 

that bodies deſigned for a perpetual continuance 
ſhould not be allowed to ſell their funds for life, nor 
to borrow for life; unleſs we want them to be heirs to 
all thoſe who have no relations, and to thoſe who do 
Vor. II. N ET. not 
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Book 
XXV. 
Chap. 7. 
(*) Of 
Laws, 


Book X. 


THE SPIRET 
not chuſe to have any. Theſc men: play againſt the 
people, but they hold the bank themſelves. 
"OH AVE, "On, 
Of the luxury of Superſtition. | 


THOSE are uilty of tmpidty towards the gedit 
= ſays Plato (, who deny their exiſtence 3 or, 


"= <a qohile they believe it, maintain that they do not 


* interfere with whet is done below ; or, in fine, wha 
* think that they can eaſily appeaſe them by ſacrifices : 


\< three opinians equally pervicious.” Plato has here 
faid all that the eleareſt light of nature has ever 


been able to ſay, in point of religion. 
The magnificence of external warſhip has a prin- 


cipal connection with the canſtitution of the ſtare. 


In good republics, they have curbed not only the 
luxury of vanity, but even that of ſrerfioinn, 


They have introduced frugal laws into religion. Of 


this number are many of the laws of Salon, many of 
thoſe of Plato. on funerals adopted by Cicero; and 
in fine, ſome of the laws of Numa * on ſacrifices. 
Birds, ſays Cicero, and paingings begun and fi- 
niſhed in a day, are gifts the moſt divine. We 
offer common things, ſays a Spartan, that we may 


always have it in our power tg, honour the gods. 


The deſire of man to pay his worſhip to the 
deity, is very different from the mggnificence of this 
worſhip. Let us not offer our treaſures to him, if 
we are not proud of ſhewing that we eſteem what 
he would have us deſpiſe. 


bat muſs. the gods ink of the gifts if the in 


00 bee faid the admirable Plato, when a good man 


* would bluſh to receive preſents from a villain? | 
Faun wing nt reſpergito, Law of the wyelve Tables, 


* * * 3 


5 Religion 
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Religion ought not under the pretence of gifts to x” 
draw from the people, what the neceſſities of the Chap. 8. 
ſtate have left them; but, as Plato () ſays, The (*) On | 
* chaſte and the pious ought ta offer ifs, which, re- Laws, 


« ſemble themſelves. 


ſive funerals. - What is there more natural, than to 
take away the difference of fortune in a circumſtance, 


and in the very moment, which equals all fortunes? 


CHAP: VIII. 
Of the Pomtificate. 


where the ſeveral orders of the ſtate cannot be 
kept too diſtinct, and where all powers ought not 


to be lodged in the ſame perſon; it is proper 
that the pontificare be diſtin from the empire. 
The fame neceffiry is not to be met with in a de- 


ſpotic government, che nature of which is to unite 
alt rhe different powers in the ſame perſon. But in 


HEN 1 religion has many miniſters,” it is na- 
tural for them to have a chief, and for a. 
Pots pontif to be eſtabliſhed. In monarchies, 


lib. ii. 
Nor is it proper for religion to encourage expen- T 


15 


this caſe it may happen, that the prince may regard 


religion as he does the laws themſelves, as depend - 
ent on his own will, To prevent this inconve- 
niency, there ought to be monuments of religion, 
for inſtance, ſacred books, which fix and eſtabliſh 
it. The king of Perſia is the chief of che religion; 


but this religion is regulated by the Koran. The 
emperor of China is the ſovereign pontif; but there 
are books in the hands of every body, to which he 
himſelf muſt conform. In vain 2 certain emperot 
attempted o aboliſh hems 1 triuemphed cope 


tyranilye: 


179 


180 


T HE SPIRIT 


| © H A. P. IX. 
of 7 oleration in point of Religion. | 


E are here politicians, and not divines: but 
the divines themſelves muſt allow that there 
is a great difference between tolerating and approv- 
ing a religion. 

When the legiſlator has believed it a duty to per- 
mit the exerciſe of many religions, it is neceſſary 
that he ſhould inforce alſo a toleration amongſt theſe 
religions themſelves. It is a principle that every reli- 
gion which is perſecuted, becomes itſelf perſecuting: 
for as ſoon as by ſome accidental turn it ariſes from 


perſecution, it attacks the religion which prriecuted. 


it; not as a religion, but as a tyranny. | 

It is neceſſary then that the laws require from the 
ſeveral religions, not only that they ſhall not embroil 
the ſtate, but that they ſhall not raiſe diſturbances 
amongſt themſelves. A citizen does not fulfil the 
laws, by not diſturbing the government; it is re- 


quiſite, that he ſnould not trouble 24 citizen whom - 
ſoever. 


C H A P. X. 
The ſame Subje ec} continued. 


8 there are ſcarce. any but e religiona 
that have an extraordinary zeal for being 
eſtabliſhed in other places (becauſe a religion that 
can tolerate others ſ:1dom thinks of its own propa- 
gation) ; it muſt therefore be a very good civil 
law, when the ſtate is already fatisfied with the eſta- 
bliſhed religion, not to ſuffer the eee of 25 
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This is then a fundamental principle of the poli- Boo « 
tical laws in regard to religion; ; That when the * 11. 
ſtate is at liberty to receive or to reject a new reli- 
gion, it ought to be rejected; When! it is hw. al 


it ought to be tolerated. 
E A P. Xl. 
0 changing a Religion. 


Price who undertakes to deſtroy or to "abiotic 
the eſtabliſhed religion of his kingdom, muſt 
greatly expoſe himſelf. © If his government is deſpo- 
tic, he runs a much greatet riſk of ſeeing a revo- 
lution. ariſe from ſuch a proceeding, than from any 
tyranny whatſoever, and a revolution 1s not an un- 
common thing in-ſuch ſtates. The reaſon of this is, 
becauſe a ſtate cannot change its religion, manners, 
and cuſtoms in an inſtant, and with the ſame rapi- 
dity as the prince publiſhes the ordinance a 
eſtabliſhes a new religion. A 

. Beſides, the ancient religion is connected with the 
conſtitution of the kingdom, and the new one is 
not; the former agrees: with the climate, and very 
often the new one is oppoſite to it. Moreover, the 
citizens, diſguſted with their laws, look upon the 
government already eſtabliſhed with contempt; they 
conceive a jealouſy againſt the two religions, inſtead - - 
of a firm belief in one; and in a word, theſe inno-: 
vations give the ſtate, at leaſt for ſome mn both 
OY citizens . n e . 
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e 

Of penal Lauf. 
* DEnal laws ought to be avoided, in 8 re- 
Chap. 12. ligion : they imprint fear, it is true; but as re- 


ligion has alſo penal laws which inſpire fear, the one 
is effaced by the other; and between theſe two dif- 
ferent kinds of fear, the mind becomes hardened. 
The threatenings of religion are ſo terrible, and 
ita promiſes ſo great, that when they actuate the 
mind, whatever efforts the magiſtrate may uſe to 
oblige us to renounce it, he ſeems to leave us no- 
thing when he deprives us of the exerciſe of our 
religion, and to bereave us of g whan We Wo 
frecly allowed ta profeſs it. 
It is not therefore by filling the fout with the idea 
of this great object, by haſtening her approach to 
that critical moment in which it ought to be of the 
bigheſt importance, that religion can be moſt fuc- 
, ceſsfully attacked: A more certain way is to tempt 
her by favours; by: the conveniences: of life, by 
hopes of fortune; not by that which revives, but 
by that which extingnifhes the ſenſe of her duty; not 
by that which ſhock her, but by that which throws 
her into indifference, at the time when other paſ- 
Hons. actuate rhe mind, and thoſe which religion 
i) In the inſpires are huſhed into filence. A general rule in 
Collection changing a religion; the: 1 invnation n * mn : 
219 ſtron ger 2 che penalties. 
contri- The temper of the human chin ww ipod 
buted to even in the nature of the puniſhments they have em- 
tie efla- 2 | | CN 634 UE 
blimment played, If we take a ſurvey of the perſecutions in - 
7 8 Japan (e), we ſhall find that they were more ſhock- 
company, ed at cruel torments than at t ovg ſufferings, which 


Yol. 5. HN rather 


— 


0 F LA w 8. _ 

rather weary than affright, which are the more diffi- Boos 

cult to ſurmount from their appearing leſs difficult Chap. 13. 
la a word, hiſtory ſufficiently informs us, that pe- 
"nal laws have never had any other effect but to deſtroy. 


HAP. XII. 
4 mt bundl remonſtrance t to the ] 1 5 of Spain 
and P Portugal. 
Are of ten years of age, who Was W ae 
Lifbon- at the laſt Auro-dasfe, pave occaſion 
to the following little piece; the moſt idle, 1 believe, 
that ever was wrote. When we attempt: to prove 
things fo evident, we are fure never to convince. 
The author deelares, that though a Jew, he has 4 
refpe& for the Chriſtian religion; and that he ſhould 
be glad to take away from the princes who ate not 
W a nn. eee for run this 
Tou a lays ke 10 the znquificorn that 
„ the emperor of Japan cauſed all the Chriſtians in 
„ his d6njinions-to be burnt by a flow fire. But he 
& will anfwer, we treat you who do not believe like 
<< us, as you yourſelves treat thoſe who do not be- 
„ heve like yeu: you can only complain of yout 
** weakneſs, which has - hindered you from exter- 
minating us, and which has —_—_ Us 1 exter- 
„ minate N.. 
„But it ee that ven an muck 
more cruel than this empetor. Lou put us to 
_ «© death; we believe ny what you believe, be- 
<. cauſe we do not believe all that you believe. We 
follow a religion, which you yourſelves know to 
have been formerly dear to God. We think that 
«6 God loves i it ſtill, and you think that he loves it 
12 30 W NA © no 


0 
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no more: and-becauſe you judge thus, you make 
thoſe ſuffer by ſword and fire, who hold an error 
ſo pardonable as to believe that God * fill loves 


what he once loved. 


< If you are cruel to us, you are Wee more ſo 
to our children; you cauſe them to be burnt, be- 


cauſe they unde, the inſpirations given them by 
thoſe whom the law of nature, and the laws of 
all nations teach them to regard as Gods. 

* You deprive yourſelves of the advantage you 
have over the Mahometans, with reſpect to the 
manner in which their religion was eſtabliſhed, 
When they boaſt of the number of their believers, 


you tell them that they have obtained them by 
violence, and that they have extended their reli- 


gion by the ſword: why then do you eſtabliſh 
yours by fire? 


<< When you would bring us over to you, we 


object a ſource from which you glory to deſcend. 


You reply to us, that though your religion is 


new, it is divine; and you prove it from its 


growing amidſt the perſecution of Pagans, and 
when watered by the blood of your martyrs: but 
at preſent you play the part of the nel, 


and make us take yours. 
** We .comure you, not by che * God 


whom both you and we ſerve, but by that Chriſt 
who, you tell us, took upon him a human form, 
to propoſe himſelf for an example for you to fol- 
low; we conjure you to behave to us, as he him- 
ſelf would behave, was he upon earth. You 


The ſource of the blindneſs of the Jews is, their not per- 


ceiving that the œconomy of the goſpel is in the order of the de- 


crees of God; and that it, is in n this Iight a conſcquence of of his i im- 
| GS 14 itſelf; | | | 


. would 5 
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& would have us be derer ere and you u will not be 
& . ſo yourſelves. | 
<< But if you will not be Chriſtians, er at leaſt 
men: treat us as you would, if having only the 
e weak light of juſtice which nature beſtows, you 


had not à religion to — and a anten to 
oo enlighten eures 24:28 4 


If heaven has had: * 4 a 3 for vou, as 
e to make you ſee the truth, you have received a 
<« great favour: but is it for children ho have re- 
% ceived the inheritance. of their facher,- to late 
„% thoſe who have not? ot 
If you have this truth, hidett it not facet us by 
11 « the manner in which you propoſe it. The cha- 
* racteriſtic of truth is its triumph over hearts and 
<* minds, and not that impotency which you confeſs, 
when you would force us to receive it by tortures. 
If you were wiſe, you would not put us to 
<« death for no other reaſon, but becauſe we are un- 
* willing to deceive you. If your Chriſt is the ſon 
«© of God, we hope he will reward us for being ſo 
„ unwilling to profane his myſteries; and we believe, 
that the God whom both you and we ſerve, will 
<< not puniſh us for having ſuffered death for a re- 
* ligion which he formerly gave us, only becauſe 
ce we believe that he ſtill continues to give it. 
Lou live in an age in which the light of nature 
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* ſhines more bright than it has ever done; in which 


« philoſophy has enlightened human underſtand» 
<< ings; in which the morality of your goſpel has 


been more known; in which the reſpective rights 


+ of mankind, with regard to each other, and the 
++. empire which one conſcience has over another, are 


*© beſt underſtood. If you do not therefore ſhake 


off your ancient prejudices, which whilſt unre- 
1 8 5 _ 


% 


\ 
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Book <« garded, mingle with your paſſions, it muſt be 
= — po * confeſſed, that you are incorrigible, "incapable of 
ly & 14. any degree of light, or inſtruction; and à nation 
14 85 muſt be very ern that gives CN: to fuch 
6 Would you ine; us frankly tell you dur 
thoughts ? You conſider us rather as your ene- 
<< mies, than as the enemies of your religion: for 
is << if you loved your religion, you would. not ſuffer it 
| - to be. corrupted by fuch groſs ignorance, 
1 Ax is neceſſary that we ſhould advertiſe you of 
i „ one thing, that is, if any one in times to come 
'x << ſhall dare to aſſert, that in the age in which we 
<< live the people of Europe were civilized, you will 
* be cited to prove that they were barbarians; and 
<< the idea they will have of yon, will be ſuch as 


<* will-diſhonour your age, and n hatred over 
$6 = your ee ger gave 


Lit - C H A P. XIV. bi oh brat 
1 the Chriftian Religion is fo ottons in Japan. 


TE have alady . 6 the perverſe 
V temper of rhe people of Japan, The ma- 
Sana conſidered the firmnefs which Chfiſtianity 
inſpires, when they attempted to make the people 
renounce their faith, as in itſelf moſt dangerous: 

they fancied hat it encreaſed their obſtinacy. The 
law of Japan puniſbes ſoverely the leaſt difobe- 

dience. They ordered them ro renounce the Chri- 
ſtian religion: they did not renounce it, this was 
diſobedience: they pumiſhed this crime; and tlie 


continuance in difobedience ſeemed: Wop gd an- 
n ee 05 


my 
a 


nn = ob a » © W216 ; 


rosig. 
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 Puniſhments amongſt the Japaneſe are confidered — 4 
-as the revenge of an inſult done to the prince. The Chap. TX 
ſongs of triumph ſung by our martyrs appeared as 
an outrage againſt him; the title of martyr provok- 
ed the magiſtrates; in their opinion it ſignified rebel: 

41 did all in their power to prevent their obtaining 

It was then that their minds were exaſperated, 
hey a horrid ſtruggle way'feen between the tribunals 
that condemned, and the atcuſed 8 


tween the civil laws, and thoſe of religion. 


C HAP. XV. 
Of the propagation of Religion. 


LL the people of the eaſt, except the Maho- 

metans, believe all religions in themſelves in- 
different. They fear the eſtabliſhment of another 
religion, no otherwiſe than as a change in govern- 
ment. Amongſt the Japaneſe, where there are ma- 
ny es and where the ſtate has had for ſo long a 


ligion. It is the ſame with the people of Kemper 

Siam (). The Calmucks () do more, they make bin's Me- 
It a point of conſcience to tolerate every ſpecies of moirs. 
religion: at Calicut () it is a maxim of the ſtate, () ory 
that every religion is good. R_ 

But it does not follow from bins that a religion part 5. 
brought from a far diſtant country, and quite diffe- Yana og 
rent in climate, laws, manners, and cuſtoms, will chap, 27. 
have all the ſucceſs to which its holineſs might en- 
title it. This is more particularly true in great 
deſpotic empires: here ſtrangers are tolerated at 
firſt, becauſe there is no attention given to what does 
not ſeem to ſtrike at the authority of the prince. 
As wo are extremely ignorant, an European may 
2 render 
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render himſelf agreeable, by the knowled ge he 
communicates: this is very well in the — 9 ' 
But as ſoon as he has any ſucceſs, when diſputes 
ariſe, and when men who have ſome intereſt become 
informed of it; as their empire by its very nature, 
above all things requires tranquillity, and as the leaſt ( 


diſturbance may overturn it, they proſcribe the new 


religion and thoſe who preach it : diſputes between 


the preachers breaking out, they begin to entertain 


a diſtaſte for a religion on which even thoſe who pro- 


poſe it are not agreed. 


LAWS. 
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BOOK XXVI. 


Of Of Laws ae relinicie ts the orduy of things 
om which they determine. 


c H A P. I: 
Idea of this Book, 


TEN are governed by ſeveral kinds of laws; Book 


by the law of nature; by the divine law, Chap. 


which is that of religion; by eccleſiaſtical, other- 
wiſe called cannon law, which is that of religious 
polity ; by the law of nations, which may be con- 
ſidered as the civil law of the univerſe, in which 
ſenſe every nation is a citizen; by the general poli- 
tical law, whoſe object is that human wiſdom which 
has been the foundation of all ſocieties; by the 


particular political law, which relates to each ſo- 


ciety ; by the law of conqueſt founded on this, that 
one nation has been willing and able, or has had a 
right to offer violence to another; by the civil law 
of every ſociety, by which a citizen may defend his 
poſſeſſions and his life, againſt the attacks of any 


bother citizen; in fine, by domeſtic law, which pro- 


ceeds from a ſociety's being divided into ſeveral 


families, all which have need of a particular 80. : 


vernment. 


There are therefore different RTE of laws, 0 


hi ſublimity of human reaſon conſiſts in perfectly 


knowing to which of theſe orders the things that are 


o 
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to be determined ought to have a principal relation, 


Chap. 2. and not in e REDS 
which ſhould govern mankind. | 


CHAP: It 
Of Laws divine and dne. 


WV ought not to decide by divine laws, why 
ſhould be decided by human laws; nor de- 
termine by human, what ſhould be determined by 
divine laws. 


Theſe two ſorts of laws differ in their original, in 


their object, and in their nature. 


It is univerſally acknowledged, that human laws 
are in their own nature different from thoſe of reli- 
gion; this is an important principle: but this prin». 


ciple is itſelf ſubject to others, which mult be en 


quired after. 


1. It is in the nature of human laws to be ſubject: 


to all the accidents which can happen, and to vary in 
proportion as the will of man changes: on the con- 
trary, by the nature of the laws. of religion, they are 
never to vary. Human laws appoint for ſome good; 
thoſe of religion for the beſt: good may have ano- 
ther object, becauſe there are many kinds of good: 
but the beſt is but one, it cannot therefore change. 
We may change laws, becauſe they are reputed no 
more than good; but the inſtitutions of rn are 
always ſuppoſed to he the beſt. 


2. There are kingdoms, in which the laws are. of. | 


no value, as they depend only on che capricious and 
fickle humour of the ſovereign. If in theſe king; 


doms che laws of religion were of the ſame nature as 
the human laws, the laws of religion too would 
be of no value. It is however neceſſary to the ſo- 


ciety, 50 


| 
| 
ö 
| 
4 
\ 
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ciety, that it ſhould have ſomething fixed ; and i it Book 
is religion that. has this ſtability. Chap: 5, 

3: The influence of religion proceeds from its be- & 3. 
ing believed; that of human laws, from their being 
feared. Antiquity ſuits with religion, becauſe we 
have fre yently a firmer belief of things i in propor- 
tion to t cir Aab; for we have no ideas annexed 
to them drawn, fram thoſe times, which can contra- 
dict them, Human laws, on the contrary, receive 
advantage from their novelty, : which implies the 
actual and particular attention of the legiſlator to 

put them in execution. | 


C HAP. III. 
ä of Civil Laws contrary to the Law of Nature. 


IF a ſlave, fays Plato (), defends himſelf, and () po cy 

kills a freeman, he ought to be treated as a, par- 
ricide. This is a civil law which puniſhes ſelf· de- 
fence, though dictated by nature. 

The law — Henry VIII. which condemned a man, 
without being confronted by witneſſes, was contrary 
to ſelf-defence. In fact, in order to pals ſentence _ 
| of condemnation, it is neceſſary. that the wirneſſes | 

ſhould know whether the man againſt whom they ' 
make their depoſition is he whom they accuſe, and 
tha. this man. be at liberty to ſay, I am. nat ae 

you mean. 

The law paſſed under the fame reign, a 
condemned every woman who having carried on a 
criminal ee enivs: if i968 Bi | 
before ſhe married him, viglated the regard due to 
natural modeſty. It is as unresſonahle to ablige a 

woman to make this declaration, as to oy a man 
not to attem * the defence of his own life. 


The 
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185. x The law of Henry II. which condemned the wo- 
Chap. 3. man to death who loſt her child, in caſe ſhe did nor, 
make known her pregnancy to the magiſtrate, was 
not leſs contrary to ſelf-defence. It would have 
been ſufficient to oblige her to inform one of her 
neareſt relations, who might watch over the preſer- 

vation of the infant. | 

(*) Law of Gundebald (*) king of Burgundy decried, that if 

puns I the wife or ſon of a perſon guilty of robbery did 

gundia 

tit. * not reveal the crime, they were to become ſlaves. 

This law was contrary to nature: a wife to inform 

againſt her huſband ! a ſon to accuſe his father! to 

avenge one criminal action, they ordained another 

ſtill more criminal. 
There has been much talk of a law in * England, 

which permitted girls ſeven years old to chuſe a 
huſband. This law was ſhocking two ways, it had 

no regard to the time when nature gives maturity to 

the underſtanding, nor to the time when ſhe gives 
maturity to the body. | 

Amongſt the Romans, a father might oblige his 
2 dee daughter to repudiate () her huſband, though he 

«6 " himſelf had conſented to the marriage, Bur it is 

— 4 contrary to nature, for a divorce to be | in the power 

& judicio of a third perſon. 

Ae. A divorce can be agrocable to nature, only when 
It is by conſent of the two parties, or at leaſt of one 
of them: but when neither conſents, it is a monſtrous 
kind of divorce. In ſhort the power of divorcement 
can be given only to thoſe who feel the inconvenien- 

F cies of marriage, and who are ſenſible of the moment 
= when 1 it is for their intereſt to make them ceaſe. 


Mr. . in bis Criticiſm on the Hiſtory of Calviniſm, | 
peaks of this law, pag. * ; 
CHAP, 


. 


: 
. 
: 
: 
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c I A P. IV. 
The ſome Subject continued. 


HE law of () Receſſuinthus permits the Book 
1 children of the adultreſs, or thoſe of her — 
huſband, to accuſe her, and to put the ſlaves of the & * 50 
houſe to the torture. How . iniquitous the law) In the 

which to preſerve a purity of morals overturns na- — of: 

Gre, the origin, the ſource of all morality! _ gotbs. lib, 
With pleaſure we behold in our theatres a young 7 tit. 4. 

hero expreſs as much horror againſt the diſcovery s- * 

of his mother-in-law's guilt, as againſt the guilt it- 

ſelf. In his ſarpriſe, though accuſed, judged, con- 

demned, proſcribed, and covered with intamy; he 

ſcarcely dares to reflect on the abominable blood 

from which Phædra ſprang : he abandons all that is 

moſt dear, the moſt tender object, all that lies near- 

eſt his heart, all that can fill him with rage, to de- 

liver himſelf up to the unmerited vengeance of the 

gods. It is nature's voice, the ſweeteſt of all ſounds 

that inſpires us s with this pleaſure. 


11 (2: 4 


wat . : HAN . . 
* | 


Caſes in which we may judge by the principles of the © 
. Civil Law, in limiting the aid. 7 the Law of 
. Nature. | a r 
N Athenian law obliged * children to provide 
for their fathers, when fallen into poverty; it 
excepted thoſe who were born of a () courtezan, ( Pla. 
thoſe whoſe chaſtity had been infamoully profiituted » tarch, 


life of So- 
Under pain of infamy, another under pain of „ lon. 


Vol. II. O by 


I * 


j 
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Boo by their father, and thoſe to whom he 0 had not 
* given any means of gaining a livelihood. 
(h) Plu- The law conſidered that in the firſt caſe the father 


x tarch, life being uncertain, he had rendered the natural obliga- 


i tion precarious: that in the ſecond, he had ſullied 


liens in the life he had given, and done the greateſt i nir 
| 4 he could do to his children in depriving them 
their reputation; that in the third, he had render 
inſupportable a life which had no means of ſubſiſtence, 
The law ſuſpended the natural obligation of children, 
becauſe the father had violated his: it looked upon 
the father and che ſon as no more than two citizens, 
and determined in reſpect to them only from — 
and political views; ever conſidering, that a good re- 


public ought to have a particular * to manners, 
F 


tho of the. Lau of, Nature. 


HE Voconian law ordained, that no wo 
ſhould be left heireſs to an eſtate, not > roman 

ſhe was an only child. Neyer was there a law, 

(*) De g. ſays St. Auguſtine (*), more unjuſt. A formula of 
on Da, Marculfus (*) treats that cuſtom as impious, which 


©) Lib. ii. deprives daughters of the right of fucceeding to the 


Novel. lation of barbarous, to the rig ght which the ma 
1955 had formerly of ſucceeding in Pre Judice to 
daughters. Theſe notions proceed rom their havin 


Which it is not. 5 


That the order of Succeſſion or Tnberitance depends. on © 
the Principles of political or civil Law, and nat * 


ap. 12. eſtate of their fathers. Juſtinian (*) gives the appel 5 


? conſidered the right of children to ſucceed to er 5 
ofefions, as a conſequence of the law 'of | 


Vo ers Cre err 
* 
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The law of nature ordains, that fathers ſhalf pro- Boo K 
vide for their children; but it does not oblige them Chap. 6. + 
to make them their heirs. The diviſion of proper- | 
ty, the laws of this diviſion, and the ſucceſſion after 
the death of the' perſon who has had this diviſion, 
can be regulated only by the community, and conſe- 
quently by political or civil laws. 
True it is, that a political or civil order frequently: 
demands that children ſhould ſucceed to their father's 
eſtate ; but it does not always make this neceſſary. 
| ' There may be ſome reaſons given why the laws 
of our fiefs appoint that the eldeſt of the males, or 
the neareſt relations of the male ſide ſnould have all, 
and the females. nothing: and why by the laws of 
the Lombards () the ſiſters, the natural children, 05 Lib. ii. 
the other relations; and, in their default, the trea- 6, mpg 
fury might ſhare the inheritance with the daughters. 
It was regulated in ſome of the Dynaſties'of China, 
that the brothers of the emperor ſhould' ſucceed to 
the throne, and that the- children ſhould not. If 
they were willing that the prince ſhould have a 
certain degree of experience, if they feared his being 
HK too young, and if it was become neceſſary to prevent 
| eunuchs from placing children ſucceſſively on the 
throne, they might very juſtly eſtabliſh a like order 
- bol ſucceſſton; and when ſome(®) writers have treat. () Dakats. 
Wl | ed theſe brothers as uſurpers, they have judged only 4 B. 


d 
from ideas received from the laws of their e 3 


countries 2 

According to the cut of Numidia ( Defilces, (Lin 
brother of Gala, ſucceeded to the leingdom; not Lib. 9. 
Maſſiniſſa, his ſon. 

There are monarchies merely elective; 1 ſince 
it 1s evident, that the order of ſucceſſion ought to be 
derived from the political or civil laws, it is for 

1 Os. thele | 


— — 
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Boo theſe to decide in what caſes it is agreeable to rea- 


a of > ſon, that the ſucceſſion be. granted to children, and- 


0 Strabo, in what caſes it ought to be given to others. 

lib. xvi, In a kingdom of () Arabia, the day the ſove- 
reign mounted the throne they ſet guardians over 
all the pregnant women of the country, and the 
child who came firſt into. the world was the heir 
apparent. 

In countries where polygamy i is eſtabliſhed, the 
prince has many children; the number of them is 
much greater in ſome of theſe countries than in 
others. There are * ſtates, where it is impoſſible 
for the people to maintain the children of the king: 
they might therefore make it a law, that the crown. 
ſhall devolve, not on the king's children, but on 
thoſe of his ſiſteer. 

A prodigious number of children would 3 
the ſtate to the moſt dreadful civil wars. The or- 
der of ſucceſſion which gives zhe crown to the chil- 

93 To E. dren of the ſiſter, the number of whom is not larger 
Lene than thoſe of a prince who has only one wife, muſt 
_ 14 prevent theſe inconveniencies. | | 
IT : There are people amongſt whom reaſons of ſtate, 
that con- or ſome maxims of religion, have made it neceſſary 
—_ that the crown ſhould be always fixed in a certain 
eftablih- family: from hence, in India, proceeds the jealouſy 
ment of of their (o) tribes, and the fear of loſing the de- 
8 ſcent: they have there conceived that never to 
company, want princes of the blood royal they ought to take 
Vol. iii. the children of the eldeſt ſiſter of the king. 


_— 644, A general maxim: It is an abligatos of the law 


* As at Lovengo in Africa. See the Collection 4 voyages 
that contributed to the eſtabliſument of an INTE eg 
Vol. iv. Part 1. pag. 114. 

of 


OF LAWS. 197 
of nature, to provide for our children; but to make BO 
; 83 TY XXVI. 
them our ſucceſſors, is an obligation of the civil or Chap. 7. 
political law. From hence are derived the different 
regulations, with reſpect to baſtards, in the different . 
countries of the world ; theſe are according to the 


civil or political laws of each country. 


CHAP. VII. 


7 bat we ought not to decide by the Precepts of Religion, 
what belongs only to the Law of Nature. | 


HE Abaſfines have a moſt ſevere lent of fifty 

days, which weakens them to ſuch a degree, 
that for a long time they are incapable of buſineſs: 
the Turks (*) do not fail to attack them after their ( Collec- 
lent. Religion ought, in favour of the natural right ou 


V 
of ſelf-defence, to ſet bounds to theſe cuſtoms. 8 — 
The Jews were obliged to keep the ſabbath; but uibutedto 


the efta- 
it was an inſtance of great ſtupidity in this nation, blimment 


not to defend themſelves when their enemies choſe to of an Eaft- 
attack them on this day. Cambyſes laying ſiege — 
to Peluſium, ſer in the firſt rank a great number of Vol. 4. 
thoſe animals, which the Egyptians regarded as ſa- "4 | 
_ cred; the conſequence was, that the ſoldiers of the 
garriſon durſt not moleſt them. Who does not ſee 
that ſelf-defence is a duty ſuperior: do every pre- 


cept ! ? 


. CHAP. 


T HRB SPINS T 
Ex AP. TE | 
That we ought not to regulate by the principles of the 
Canon Law, things which ſhould be "ava by 
thoſe of the Civil Law. 
Book Y the (*) civil law of the Romans, he who took 
XXVI. 
Chap. 8. a thing privately from a ſacred place, was pu- 
(a) Leg. 5. niſhed only for the guilt of theft: by the (*) canon 
ff. ad leg. law, he is puniſhed for the crime of ſacrilege. The 
_— 7* canon law takes cognizance of the place, the civil 
(>) Capite law of the fact. But to attend only to the place, is 
quiſquis neither to reflect on the nature and definition of a 
fone g. theft, nor on the nature and definition of facrileg 
Cajus ob- As the huſband may demand a ſeparation, by 
_ reaſon of the infidelity of his wife; the wife might 
cap. 19. formerly () demand it, on account of the infidelity 
tom. iii. of the.huſband, This cuſtom, contrary to a regula- 
* tion made in the (0) Roman laws, was introduced into 
r 
on the an. the eccleſiaſtic courts*, where nothing was regarded 
cient cul- but the maxims of canon law; and indeed, if we 
toms 
Beau- conſider marriage as a thing merely ſpiritual, and as 
voiſis, relating only to the things of another life, the viola- 
cap. 18. tion is in both caſes the ſame. But the political and 
2 | art civil laws of almoſt all nations, have with reaſon 
Code, a& made a diſtinction between them. They have re- 
2. Jull- quired from the women a degree of reſerve and con- 
am de 
Alert, tinency, which they have not exacted from the men; 
becauſe, in women, a violation of chaſtity ſuppoſes a 
renunciation of all virtue; becauſe women, by vio- 
lating the laws of marriage, quit the ſtate of their 
natural dependence ; becauſe nature has marked the 


infidelity of women with certain ſigns ; and, in fine, 
* At 48 they de not take cognizance of theſe things in 


France. 
becauſe 


O0 F LAVS. 1099 
becauſe the a of the wife born in adultery ne- B 0 91 
ceſſarily belong, and are an expence to the huſband, ASE 9. 
while the children produced by the adultery of the 


huſband, are not the * nor are an expence to 
the . 


HR Þ; Ix. 


That things which ought to be regulated by the princi- 


ples of Civil Law, can Seldom be regulated by me 
of Religion, 


\HE laws of religion have a greater ſublimity, 3 
the civil laws a greater extent. 
The laws of perfection drawn from religion have 
more in view the goodneſs of the perſon that ob- 
ſerves them, than of the ſociety in which they are 
obſerved: the civil laws, on the contrary, have more 
in view the moral goodneſs of men in general, chan 


that of individuals. 


Thus, venerable as thoſe Aan are which imme- 
diately ſpring from religion, they ought not always 
to ſerve as a firſt principle to the civil laws; be- 
cauſe theſe have another, the general welfare of 
ſociety. 

The Romans ak regulations amongſt them- 
ſelves, to preſerve the morals of their women; theſe 
were political inſtitutions. Upon the eſtabliſhment 
of monarchy, they made civil laws on this head, and 
formed them on the principles of their civil govern- 
ment. When the Chriſtian religion became predomi- 
| nant, the new laws that were then made had leſs rela- 
tion to the general rectitude of morals, than to the 
bonne of marriage; they had leſs regard to the —_— 
| O 4 0 
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Book of the two ſexes in a civil, than In a ſpiritual 
PD vc tate. nolad 
Leg. At firſt, by the (*) Roman Jaw a | Kia who 
- BE” brought back his wife into his houſe, after ſhe had 
Juli ze been found guilty of adultery, was puniſhed as an 


adulteriis. accomplice in her debauch. Juſtinian ( from other 
Nov. principles, ordained, that during the ſpace of two 


_ __ years he might go and take her again out of the 


tit. 170. monaſtery. 

Formerly, when a woman whoſe Palband was 
gone to war, heard no longer any tidings of him, 
ſhe might eaſily marry again, becauſe ſhe had in 

her hands the power of making a divorce. The law 

(5 Las 3s of () Conſtantine obliged the women to wait four 
& jaicio years, after which ſhe might ſend the bill of divorce 
de morib, to the general, and, if her huſband returned, he 
Jubla. could not then charge her with adultery. But Juſti- 
() "i wad nian (4) decreed, that let the time be ever ſo long 
3 after the departure of her huſband, ſhe ſhould not 
cumque marry, unleſs by the depoſition and oath of the ge- 
wor of neral ſhe could prove the death of her huſband. 
Juſtinian had in view the indiſſolubility of marriage; 
but we may ſafely ſay, that he had it too much in 
view. He demanded a poſitive proof, when a ne- 

gative proof was ſufficient; he required a thing ex- 

tremely difficult, to give an account of the fate of 

a man at a great diſtance, and expoſed to ſo many 
accidents; he preſumed a crime, that is, a deſertion 

of the huſband, when it was ſo natural to preſume 

his death. He injured the commonwealth, by 
obliging women to live out of marriage; he in- 


jured individuals, by expoſing them to a a thouſand 
fangers. * | | 


The 
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The law of Juſtinian (), which ranked amongſt ESE | 
the cauſes of divorce the conſent of the huſband and Chap. 10. 
wife to enter into a monaſtery, was entirely oppo- () A Ah. 
ſite to the principles of the civil laws. It is na- 1 mort 
tural that the cauſes of divorce ſhould have their be Cod. 
origin in certain impediments, which could not be : 
foreſeen before marriage; bur this defire of preſerr | 
ing chaſtity might be foreſeen, ſince it is in our- 
ſelves. This law favours inconſtancy in a ſtate, 
which is by its very nature perpetual; it ſhocks 
the fundamental principle of divorce, which permits 
the diſſolution of one marriage only from the hope 
of another. In ſhort, if we view it in a religious 
light, it is no more than giving victims to o God 
without a ſacrifice. . 


CHAP. x. e | [ 
In what caſe we ought to follow the Civil Law which 


permits, and not the Law of * which for- 
bids. 


HEN a religion which prohibits polygamy on 

is introduced into a country where it is per- 
mitted, we caunot believe, (ſpeaking only as a politi- 
cian) that the laws of the country ought to ſuffer 2 
man who has many wives to embrace this religion; 
unleſs the magiſtrate or the huſband ſhould indem- 
nify them, by reftoring them ſome way or other to 
their civil ſtate. Without this their condition would 
be deplorable; no ſooner would they obey the laws, 
than they would find themſelves e of the 
greateſt 2 af * Peep 
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THE SPIRIT. 
| S HAF. K 


the maxims of thoſe Tribunals which relate to * 
other life. 


Chriſtian monks on the idea of the tribunal of 
penitence, is contrary to all good policy. It has 
every where met with a general diſlike, and muſt 
have ſunk under the oppoſitions it met with, if 
thoſe who were reſolved, to eſtabliſh it, had not 
drawn advantages even from theſe oppolitions.. 

This tribunal is inſupportable in all governments. 
In monarchies, it only makes informers and trai- 
tors; in republics, it only forms diſhoneſt men; in 


a deſpotic ſtate, it is as deſtructive as the govern- 
ment itſelf. 


HAF. 
The ſame Subject continued. 


T is one abuſe of this tribunal, that of two per- 
ſons accuſed of the ſame crime, he who denies is 
condemned to die, and he who confeſſes, avoids the 
puniſhment. This has its ſource in monaſtic ideas, 
where he who denies, ſeems in a ſtate. of impeni- 
tence and damnation; and he who confeſſes, in a 
ſtate of repentance and ſalvation. But a diſtinction 
of this kind can have no relation to human tribunals. 
Human juſtice, which ſees only the actions, has 
but one compact with men, namely that of inno- 
cence; divine juſtice, which ſees the thoughts, has 
two, that of innocence and repentance. 


CHAP. 


That buman Courts of Juſtice ſhould not be regulated by 


| H E tribunal of the inquiſition, formed by 


OF L AMS. 
e 
In what caſes, with regard to marriages, ae ought to 


\ follow the Laws of Religion, and in what caſes we 
\ | ſhould follow the Civil Laws. 
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IT has happened in all ages and countries, that re- Bo o « [ 
ligion has been blended with marriages. When Fel 
certain things have been conſidered as impure or un- | 
lawful, and were nevertheleſs become neceſlary, they 
were obliged to call in religion, to legitimate in the 
one caſe, and to reprove in others. 1 65 
On the other hand, as marriage is of all human 
actions that in which ſociety is moſt intereſted, it 
became proper that this ſnould be regulated by the 
civil laws. 2 Mk 5 
Every thing which relates to the nature of mar- | | 
riage, its form, the manner of contracting it, the 
fruitfulneſs it occaſions, which has made all nations 
_ conſider it as the object of a particular benediction; 
a benediction which not being always annexed to it, 
is ſuppoſed to depend on certain ſuperior graces: all 
this I ſay, is within the reſort of religion. g 

The conſequences of this union, with regard to 
property, the reciprocal advantages, every thing 
which has a relation to the new family, to that from 
which it ſprung, and to that which is expected to 

ariſe; all this relates to the civil laws. 

As one of the great objects of marriage is to take 
away that uncertainty which attends unlawful con- 
junctions, religion here ſtamps its ſeal, and the civil 
laws join theirs to it; to the end that it may be as 
authentic as poſſible. Thus, beſides the conditions 

ä | Tequired 
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Boo required by religion to make a marriage valid, the 


XXVI 


Chap. 5. civil laws may ſtill exact others. 


The civil laws receive this power from their being 
addirdpnal obligations, and not contradictory ones. 
The law of religion inſiſts upon certain ceremonies, 
the civil laws on the conſent of fathers; in this 
caſe they demand ſomething more than that of reli- 
gion, but they demand nothing contrary to it. 

It follows from hence, that the religious law muſt 
decide whether the bond be indiſſoluble, or not; for 
if the laws of religion had made the bond indiſ- 
ſoluble, and the civil laws had declared it might be 
broken, they would be contradictory to each other. 
Sometimes the regulations made by the civil laws 


with reſpe& to marriage, are not abſolutely neceſſa- 


z ſuch are thoſe eſtabliſhed by the laws, which, 
inſtead of annulling the marriage, only 1 thoſe 
who contract it. 

Amongſt the Romans the Papian law declared 
thoſe marriages illegal which had been prohibited, 
and yet only ſubjected them to a penalty“; but a 
ſenatus conſultum, made at the inſtance of the em- 
peror Marcus Antoninus, declared them void; there 
then no longer ſubſiſted + any ſuch thing as a mar- 
riage, wife, dowry, or huſband. The civil laws 
determine according to. circumſtances : ſometimes 


they are moſt attentive to repair the evil; at others, 


to prevent it. 


» See what has been ſaid on chi ſubject in Book xxiii. Chap. 21. 
I See Law 16. ff. de ritu nuptiarum; and law. 3 §. 1. alſo 
Digeſt. de donaticnibus inter virum & u uxorem. 
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In what inſtances Marriages between relations ſhould be 


regulated by the Laws of Nature; and in what in- 
ſtances by the Civil Laws. 


ITH regard to the prohibition of marriage Bo ox 
between relations, it is a thing extremely u . 


# 3 


delicate, to fix exactly the point at which the laws of ap. 14. 


nature ſtop, and where the civil laws begin. For 
this purpoſe we muſt eſtabliſh ſome principles. 

The marriage of the ſon with the mother con- 
founds the ſtate of things: the ſon ought to have an 
unlimited reſpect to his mother, the wife owes an 
unlimited reſpect to her huſband; therefore the mar- 

riage of the mother to her ſon, would ſubyert che 
natural ſtate of both. = i 

Beſides, nature has forwarded in women che time 
in which they are able to have children, but has re- 
tarded it in men; and, for the ſame reaſon, women 
ſooner loſe this ability, and men later. If the mar- 
riage between the mother and the ſon was permitted, 
it would almoſt always be the caſe, that when the 
huſband was capable of entering into the views of 
NETS, the wife would be incapable. 

The marriage between the father and the daughter 
is contrary to nature, as well as the other; but it is 
leſs contrary, becauſe it has not theſe two obſtacles. 
Thus the Tartars, who may marry their daughters“, 
never marry their mothers, as we ſee | in the accounts 


we have of that nation ((. 2:55 0 of 
It has ever been the natural duty of farhers to = ® — 


"* This Jow 5 is very GAS among them. Attila, fays Priſcus 11. pag. 
in his embaſſy, ſtopt in a certain place to warry Eſcha his daughter. 256. 
A thing permitted, he adds, by the laws of the Scythians, pag. 22. | 
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THE SPIRIT | 
watch over the chaſtity of their children. Intruſted 
with the care of their education, they are obliged to 
preſerve the body in the greateſt perfection, and the 
mind from the leaſt corruption; to encourage what- 
ever has a tendency to inſpire them with virtuous 
defires, and to, nouriſh. a becoming tenderneſs. Faw 
thers, always employed in preſerving the. morals of 
their children, muſt have a natural averſion to every 
thing that can render chem. corrupt. Marriage, you 
will ſay, is not a corruption: but before marriage 
they muſt ſpeak, they muſt make their perſons be- 
loved, they muſt ſeduce: it is this ſeduction which 
ought to inſpire us with horror. 6 

There ſhould be therefore an unſurmountable bar⸗ 
rier between thoſe who ought to give the education, 
and thoſe who are to receive it; in order to prevent 
every kind of corruption, even though the motive 
be lawful. Why do fathers ſo carefully deprive: 
thoſe who are to marry their daughters, of their 
company, and familiarity? | 

The horror that ariſes againſt the inceſt of the. 
brother with the ſiſter ſhould proceed from the ſame: 
ſource. The deſire of fathers and mothers to pre- 
ſerve the morals of their children and families un- 
tainted, is ſufficient to inſpire their offspring with a 
deteſtation of every ching what can lead to the union 
of the two ſexes. 

The prohibition of marriage between 3 ä 
mans, has the ſame original. In the early ages, that 
is, in the times of innocence; in the ages when luxury 
was unknown, it was, cuſtomary for children * upon 


their marriage, not to remove from their parents, 


but to ſettle in the ſame houſe, as a ſmall n 


* It was thus amongſt the ancient Romans. 
tation 
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1 cation was at that time ſufficient for a large family: — = 
ER The children “ of two brothers, or couſtn-germans, 4 
. were conſidered both by others and themſelves, as | 
brothers. The eſtrangement then between the bro- 
FF thers and ſiſters, as to marriage , dated alſo bo- 
wen the coufin-germans. — 
1 Theſe principles are ſo ſtrong and fo navaral; that | | 1 
I they have had their influence almoſt all over tha | 
earth, independently of any communication. It was 
not the Romans who taught the inhabitants of For- 
moſa (*), that the marriage of relations of the fourth (coe. 
degree was inceſt uous: it was not the Romans that — 
communicated this ſentiment to the Arabs: (©): it to che In- 


was not they who auch it to the ATION In of the —_ 
Maldivian iſlands (4). |; , 


"Ko ac- 
Zut if ſome nations haue not RA marriages count of 


between fathers and children, fiſters and brothers; fie fe of 
we have ſeen in the firſt book, that intelligent be- ( Koran, | 
ings do. not always follow the law of nature. Who _ 27 
could have imagined it! Religious ideas have fre- ny 
quently. made men fall into theſe miſtakes. If the 2 
Aſſyrians and the Perſians married their mothers, Pirard. 
the firſt were influenced by a religious reſpect for 
Semiramis, and the ſecond did it becauſe the reli- 
gion. of: Zoroaſter gave a preference |. to theſe mar- 
riages. If the Egyptians married their ſiſters, it 
proceeded: from. the wildneſs of the Egyptian reli- 

* Amongft the Romans they had the fame name, the couſin- | 
germans were called brothers. | 


+ It was thus at Rome. inthe. firſt ante; till Gel eple de 2 „4 
law to permit them; they were willing to favour a man extreme- ” 
ly 3 Who had married his couſin-german. Plutarch $ 


intitlad, Qreſtions concerning the affairs of thei Romans. 


hey." conſidered, as more honourable. Epos ae | | 14 
Seele, 25 1 5 oo Frecepta Decalogi. aris 16 40. | 14 
Pg: 77 8! 4. 2 
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THE SPIRDT 
gion, which conſecrated theſe matriages 


at a thing is natural from its nn oonſe· 
crated by a falſe religion. 7 
The. principle which informs us that marriages 
between fathers and children, between brothers and 
ſiſters, are prohibited; in order to preſerve natural 
modeſty in families, will help us to the diſcovery of 
thoſe marriages that · are forbidden by the law of na- 
ture, and of thoſe which can 10 ſo 1 by the civil 
law: 3 I 
s children dwell, or are a to dwell in 
gd: conſequently the ſtep-ſon 
with the ſtep- mother, the ſtep-father with the ſtep- 
daughter, or wife's daughter; the marriage between 


them is forbidden by the law of nature. In this caſe 


the reſemblance has the ſame effect as the reality, 
becauſe it ſprings from the ſame cauſe: the civil -_ 


neither can, nor ought to permit theſe marriages. 


There are nations, as we have already obſerved, 
amongſt whom couſin-germans are conſidered as bio. 
thers, becauſe they commonly dwell in the ſame houſe: 
there are others where this cuſtom is not known. A- 


mong the firſt, the marriage of couſin-germans ought. 
to be regarded as contrary to nature; not ſo among 
s. But the laws of nature cannot be local. 
Wherefore when theſe marriages are forbidden, or 
permitted, they are, according to the circumſtances, 


the others. 


permitted or forbidden by a civil law. | 
It is not a neceſſary cuſtom for the brother-in-law 


The marriage between them is not then prohibited 


to preſerve chaſtity in the family; and the law which 
8 forbids : 


in honour: 
4 of Iſis. 2 As the ſpirit of Religion leads us to at- 
tempt Whatever is great and difficult, we cannot in- 


ank the ſiſter-in-law to dwell in the. fame houſe. 
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forbids or permits it, is not a law of nature, but a B 
civil law, regulated by circumſtances, and depend- NEVE 
» regu 5 Pend- Chap. 14. 
ent on the cuſtoms of each country: theſe are caſes 


in which the laws depend on the e morals, or cuſtoms 


of the inhabitants. B 

The civil laws forbid marriages, ers by the 
cuſtorns received in a certain country they are found 
to be in the ſame circumſtances as thoſe forbidden 
by the law of nature; and they permit them w 


this is not the caſe The brohibittone of the laws o 


nature are invariable, becauſe the thing on which 
they depend is invariable; the father, the mother, 
and the children, neceſſarily dwell in the ſame houſe. 
But the prohibitions of the civil laws are accidental, 
becauſe they depend on an accidental eircumſtance; 
couſin· germans and obeſe FROM: in the- houſe — 
acdidentic Os tet 
This explains ay the loves of Moſer; Wars of the 
Egyptians OY); and of many other nations, permitted (+) Sec ) See 
the marriage of the brother-in-law with the ſiſter- in- te OP 
law; whilſt theſe yely: RENT were See by de inceflis 
other nations. „ at 
In the Jaidies; heh 1 A ver nee n, fon mo 
Ami this ſort of marriages. The uncle is there 
conſidered. as the father, and is obliged. to maintain 
and educate his nephew, as if he was his on child. 
this proceeds from the diſpoſition of theſe people, 
which is good- natured and full of humanity. This 
law, or: this cuſtom, has produced another; if a 
huſbandhas. loſt his wife, he does not fail to marry 


her ſiſter: and this is n natural, for een 


conſort becomes the mother 5 her Ke. 
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Y 22 we ſhould not regulate by the artery of Polli. 
3 i cal Law, thoſe things WORE AY on the Ea 
of Civil Law. 


Book 'S men have given up W cinta} deen 
| . dence to live under political laws, they have 
Bal given up the natural community: of goon. to live 
2 under civil laws. | 
By the firſt, they acquired liberty; Fe the nd, 
E. property. We ought in: to decide by the laws 
WE: of liberty, which, as we have already faid, is on- 
2 ly the government of the community, what oughr 


to be decided by the laws concerning property. 


It is a paralogiſm to ſay, that the good of the 8 
Vvidual ought to give way to that of the e 
ann never take place, but when the governmen 


t of 


the community, or, in other words, the liberty of IE | 


| 15 the ſubject is concerned; this does not affect thoſe 


caſes which relate to private property, becauſe the 


public good conſiſts in every one's having that pro- 
perty which was given e che civil OW inva- 
tlably preſerved. ; 
Cicero maintains, that: he A . were 


N | prev: his property. : 7 N 2 5 35 fu, 
5 that whenever the public good happens to be the 


part of it by 


odr even to retrench the leaſt 


a . 1 e Wo" y 4 
| IL >; 1 N 4 — . — - the . 
4 * 4 a 80 8 — * 3 TAE 4 1 55 * ” } l a Y 1 a , 12 
, 4 N 8 ; * ; : ; ces F f * . of rote Kooks 
# * 4 ” HA 7 4D. z J : 1 8 4 
x 95 


— 
WA 3 - 
* ; 8 
3 . 
Va : 4 


unjuſt; becauſe the community was eſtabliſhed with _ 
nd other view, but we OP one might be able to 


Det us therefore e ee 96-9: coral maxim, 


9 matte in queſtion, it is never for the advantage of 
tte public*ts deprive an individual of his property, 

a law, or 
5 i . * In this ca caſe we 1 1a follow [es 
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D Sit 
the rigour of the civil law, which is the Palladium B r 
of property. Chap. 19. 
Thus when the public has occaſion for the eſtate 
of an individual, it ought never to act by the rigour 
of political law: it is here that the civil law ought 
to triumph, who with the eyes of a mother regards : 3 
every individual as the whole community. AK 3 
If the political magiſtrate would erect a public edis 
fice, or make a new road, he muſt indemnify thoſe 
who are injured by it; the public is in this reſpect 
like an individual, who treats with an individual. Tt 
is full enough, that it can oblige a citizen to ſell his 
inheritance, and that it can ſtrip him of this great 
Privilege which he holds from the civil law, the not 
being forced to alienate his poſſeſſions, 
After the nations which ſubverted the Roman em- 
pire had abuſed their very conqueſts, the ſpirit of 
| | liberty called them back to that of equity. They 
£01 | exerciſed the moſt barbarous laws with moderation: 
and if any one ſhould doubt the truth of this, t 
if need only read Beaumanoir's admirable wk on 
\ JON written in the twelfth' cehtury. 
They mended the highways in his time, as we do 
at preſent. He ſays, that when a highway could 
not be repaired, they made a new one as near the 
old as poſſible ; but indemnified the proprietors at 
che * expence of thoſe" who reaped any advantage 
from the road. They determined at that time by 


the civit law; in our nn we determine by the and 
of ne 5 


* 


Abe lord- 1 — wi fidin te * 
peaſant, the gentlemen were obliged to 8 by the count, 
and os Clergy by (ps bers Beaumancir, cb AD, AX 
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0 1 That we W not to decide by the rules of the Civil © 


26 Lau, when it is Proper to decide oy thoſe of the 


Political Law. 
* Boo OST difficulties on. this wobec may be eaſily 5 
'Þ . 6. . ſolved, by not confounding the rules derived 


. from property with thoſe which ſpring from liberty. 
g 1 ls the demeſne of a ſtate or government alienable, 
I or is it not? This queſtion. ought to be decided by 
„ the political law, and not by the civil. It ought 
* not to be decided by the civil law, becauſe it is as 
IF t | neceſſary that there ſhould be demeſnes for the ſub- 
= | ſiſtence of a ſtate, as that the ſtate ſhould have civil 
= | laws to regulate the diſpoſal of property. 


forced to make a new fund for another. But this ex- 
pedient overturns the political government, becauſe 
F by the nature of the, thing, for every demeſne that 
=o al be eſtabliſhed, the ſubject will always be obliged 

1 to pay more, and the ſovereign to receive leſs; in a 


0 word, the demeſne is en 8nd the alienation is 
of not. | 


| 1 
„ 


„The order of . is, in . "a Fee | 


on the welfare of the ſtate, which makes it neceſſary 


; tunes, which I have ſaid muſt ariſe in a deſpotic king- 
I | dom, where all is uncertain becauſe all is arbitrary. 
3 | Ihe order of ſucceſſion is not fixed for the ſake 


duals is a civil law, whoſe view is the intereſt of in- 
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If then they alienate the demeſne, the ſtate will be 


1 that this order ſhould be fixed, to avoid the misfor- - 


of the reigning family ; but becauſe it is the intereſt 
of the ſtate, that it ſhould have a reigning family. 
The law which regulates the ſucceſſion! of indivi- 


r 3 3 


; nable, that they ought never to be revived. 
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dividuals; that which regulates the ſucceſſion to Book 4 
monarchy, is a political law, which has in view the * Chap: 18. 
welfare and preſervation of the kingdom. 


It follows from hence, that when | the political 1 
has eſtabliſned an order of ſucceſſion in government, 
and this order is at an end, it is abſürd to reclaim 
the ſucceſſion in virtue of the civil law of any na- 


tion whatſoever. One particular ſociety does not 
make laws for another fociety. The civil laws of 
the Romans are no more applicable than any other 


civil laws. They themſelves did not make uſe of 
them, when they proceeded againſt kings: and the 
maxims by which they judged kings are ſo abomi- 
It follows alſo from hence, that when the poli- 
tical law has obliged a family to renounce the ſuc- _ 
ceſſion, it is abſurd to infift upon the: reftitutiens 
drawn from the civil law. Reſtitutions are in the 
law, and may be good againſt thoſe who live in the 
law: but they are not proper for ſuch as have 


been raifed up for the n and ann; for ng 


a ; # 
It is ridiculous to ene to decide the riglits of 
kingdoms, of nations, and of the univerſe, by the 


ſame maxims on which (to make uſe of an ex- 
preſſion of () Cicero) we ſhould decide the 3 () * x 


of a gutter between individuals. 


0 H A P. XVII 
The eme aja continu.” 


rein ought to be examined by the rules | 
of politics, and not by thoſe of the civil law; 
and - far is this cuſtom from rendering a popular 
"# - government 
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0.4 91 government odious, that it is, on the contrary, ex- 


Chap. 17, tremely adapted to prove its lenity. We ſhould be 
& 18. ſenſible of this ourſelves, if, while baniſhment is 


always conſidered amongſt us as a penalty, we were 
able to ſeparate the idea of eien from that of 
puniſhment. 

()Repub. Ariſtotle (*) tells us that it is univerſally allowed 

lib. iii. 

cap. 13. that this practice has ſomething in it both humane 
and popular. If in thoſe times and places where 
this ſentence was executed, they found nothing in 
it that appeared odious; is it for us, who ſee things 
at ſuch a diſtance, to think otherwiſe than the ac- 
cuſers, the judges, and the accuſed themſelves ? 

And if we conſider that this judgment of the 

people loaded the perſon with glory on whom it 
was paſſed ; that when at Athens it fel] upon a 


© Me man without 00. merit, from that very moment 


bolus, ſee 
Plutarch, they ceaſed to * uſe it; we ſhall find that numbers 


life of A- of people have entertained a falſe idea of it, and 

ritides. that it was an admirable law which could prevent 
the ill conſequences which the glory of a citizen 
might produce, by loading him with new glory. 


CHAP. XVII, 


That it is neceſſary to enquire, whether the Laws 
Pry ſeem TOON; are of the Jane Claſs. 


(«) PK T Rome the platz was permitted to lend his 
5 5 wife to another. Plutarch tells us this (*) in 
15 com- 


aon expreſs terms. We know that Cato lent his () wife 
tween to Hortenſius, and Cato was not a man ro violate 


TR 
24 We the laws of his country. 


(4 Flu. 


tarch, life * It was found oppoſite to 2 of the legiſlator. 


% 


of Cato. F | I | | On 


O Fob Wi . Wi 
On the other hand, a huſband who ſuffered his oy 
wife to be debauched, who did not bring her to jul+ Chap. 18, 
tice, or who took her again after her () condemna- & 19. 
tion, was puniſhed, Theſe laws ſeem to contradict (*) . 
each other, and yet are not contradictory. The law g. — 4 
which permitted a Roman to lend his wife, was viſi- Jul. de 
bly a Lacedæmonian inſtitution, eſtabliſhed with a n. 
view of giving the republic children of a good ſpe- 
cies, if I may be allowed the term: the other had 
in view the preſervation of morals. The firſt was 


a law of politics, the ſecond a civil la y. 


HMR NK. 


That we ought not to decide. thoſe things bs the Civil 
Law, which ought to be decided by domeſtic Laus. 


HE law of the Viſigoths enjoins, that the _ 
1 (*) ſlaves of the houſe ſhall be obliged to bind (') mow 
the man and woman they ſurpriſe in adultery, and ; - = 
to preſent them to the huſband and to the judge, 2 lib. iii. tit. 
terrible law, which puts into the hands of ſuch + * © 
mean perſons the care of public, domeſtic, and pri- 
vate vengeance |! ET 1 | 
This law can be no where proper but in the ſe- 
raglio's of the eaſt, where the ſlave who has the 
charge of the incloſure, is deemed an accomplice up- 
on the diſcovery of the leaſt infidelity. He ſeizes 
the criminals, not ſo much with a view to bring 
them to juſtice, as to do ' juſtice to himſelf, and to 
obtain a ſcrutiny into the circumſtances of the action, 
in order to remove the ſuſpicion of his negli- 
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Chap. 20. 


T HE SPIRIT 


But, in countries where woinen are ft guardech 
it is ridiculous to ſubject thoſe who govera the Fa 
mily, to the inquiſition of their ſlaves. 

This inquiſition may, in certain caſes, be at the 


- moſt a particular CINE ee but never a 
| civil law. | | 2 


CHAP. Xx. 


That we ought not to decide by the principles of the 


Civil Laws, thoſe things which belong to the Law 
17 Nations. 


IBERTY conſiſts aſt in not being 
forced to do a thing where the laws do not 
oblige : People are, in this ſtate, only as they are 


governed by civil laws, and becauſe ny live under 


thoſe civil laws, they are free. . 
It follows from hence, that princes who live not 
among themſelves under civil laws, are not free; 


they are governed by force; they may continually 


force, or be forced. From hence it follows, that 


| treaties made by force, are as obligatory as thoſe 


made by free conſent. When' we who live under 
civil laws, are, contrary to law,. conſtrained to en- 
ter into a contract, we may, by the aſſiſtance of the 
law, recover from the effects of violence: but a 

prince, who is always in that ſtate in which he forces, 
or is forced, cannot complain of a treaty which he 
has been obliged by violence to enter into. This 


would be to complain of his natural ſtate; it would 


ſeem as if he would be a prince with reſpect to other 
princes, and as if other princes ſhould be ſubjects 
with reſpect to him; that is, it would be contrary 
to the nature of things. 


CHAP. 


OF LAWS. 
CHAP. XXL 


That ve fhould not decide by political Laws things 
_ which belong to the Law Y Nations. 


FE 


JOLITICAL laws: demand that every man be 
ſubject to the criminal and civil courts of the 


Suntry where he ee * to the cenſure of a" 
ſovereign. == 


The law of a requires, "_ princes ſhall end 


ambaſſadors; and a reaſon drawn from the nature of 
things does not permit theſe ambaſſadors to depend 
either on the ſovereign to whom they are ſent, or on 
his tribunals. They are the voice of the prince who 
ſends them, and this voice ought to be free; no ob- 
ſtacle ſhould hinder the execution of their office; 
they may frequently offend, becauſe they ſpeak for 
a man entirely independent; they might be wrong- 


fully accuſed of crimes if they were liable to be pa- 
niſned for crimes; if they could be arreſted for 


debts, theſe might be forged. Thus a prince who 
has naturally a bold and enterpriſing ſpirit, would 


ſpeak by the mouth of a man who had every thing 
to fear. We muſt then be guided, with reſpect to 


ambaſſadors, by- reaſons drawn from the law of na- - 


tions, and not by thoſe derived from political law. 

But if they make an ill uſe of their repreſentative 
character, a ſtop may be put to it by ſending them 
back. They may even be accuſed before their maſ- 


ter, who by this means becomes either their youu 
or ark accomplice. K 
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c HAP. XXI. 
The unhappy State of the Ynca Athualpa. 


hs. 


LES E HE principles we have juſt been eſtabliſh- 
Chap. 22, 1 ing, were .cruelly violated by the Spaniards. 
2 The Ynca Athualpa () could not be tried by the 


Garelli law of nations; they tried him by political and civil 


d la Vega. laws; they accuſed him for putting to death ſome 
of his own ſubjects, for having many wives, &c. and 
to fili up the meaſure of their ſtupidity, they con- 
demned him, not by the political and civil laws of 


his own country, but by the en and an n 
o theirs. 


c n A FP. XXIII. 


That when, by ſome circumſtance, the Poliica Law 

becomes deftrufive to the State, we ought to decide 

zy fuch a Political Law as will preſerve it, wied 
feen becomes a Law of Nations. 


HEN that political law, which has eſtabliſh 

ed in the kingdom a certain order of ſuc- 

ceſſion, becomes deſtructive to the body politic for 

whoſe ſake it was eſtabliſhed, there is not the leaſt 

room to doubt but another political law may be made 

to change this order; and ſo far would this law be 

from oppoſing the firſt, it would in the main be 

entirely conformable to it, ſince both would depend 

on this principle, that, Tur sarzrxY OF un 
PEOPLE is THE SUPREME LAW. 

I have ſaid, that a great ſtate becoming vey 
to another, is itſelf weakened, and even weakens 
the principal. We know that it is for the intereſt 

9 "af 
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of the ſtate to have the ſupreme magiſtrate within Bo o « 

irſelf, that the public revenues be well adminiſtred, hp, 7, 
that its ſpecie be not ſent abroad to enrich ano- 
ther country. It is of importance, that he who is 
to govern has not imbibed foreign maxims : Theſe 
are leſs agreeable than thoſe already eſtabliſhed. © Be- 
ſides, men have an extravagant fondneſs for their 
own laws and cuſtoms : Theſe conſtitute the happi- 
neſs of every community; and as we learn from the 
hiſtories of all nations, are rarely changed without 
violent commotions, and a great effuſion of blood. 

It follows from hence, that if à great ſtate has 
to its heir the poſſeſſor of a great ſtate, the firſt 
may reaſonably exclude him, becauſe a change in the 
order of ſucceſſion muſt be of ſervice to both ſtates. 
Thus a law of Ruſſia made in the beginning of the 
reign of Elizabeth, moſt wiſely, excluded from the 
poſſeſſion of the crown, every heir who poſſeſſed 
another monarchy ; thus the law of Portugal diſqua- 
lies every ſtranger who lays chain to the crown by 
right of blood. 
But if a nation may exclude, it, may with greater 

reaſon be allowed a right to oblige a prince to re- 
nounce. If the people fear that a certain marriage 
will be attended with ſuch conſequences, as ſhall rob : 
the nation of its dependence, or diſmember ſome of 
its provinces, it may very juſtly oblige the contrac- 

tors and their deſcendants to renounce all right over 
them; while he who renounces, and thoſe to whoſe 
prejudice he renounces, have the leſs reaſon to com- 


plain, as the ſtate might originally have made a law 
* exclude them. 


CHAP, 
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BOOK 


XXVI. 


Chap. 24. 


THE SPIRIT 
© HA F 


Ls hat the Regulations of a Police are of a di ferent 
Claſs from other Civil Laws. EN 


1 45 are criminals, whom the magitkrate 
puniſhes, there are others whom he reproves. 
The firſt are ſubje&t to the power of the law, the 
others to his authority : thoſe are cut off from ſo- 
ciety; theſe they oblige to ve according to the 
rules pf Tociety,” * + 

In the exerciſe of the Police, it is rather the ma- 
giſtrate who puniſhes than the law; in the ſentence 
paſt on crimes, it is rather the law which puniſhes 
than the magiſtrate. The buſineſs of the Police con- 
fiſts of affairs which ariſe every inſtant, and are com- 
monly of a trifling nature: There is then but little 
need of formalities. The actions of the Police are 
quick, they are exerciſed over things which return 
every day; it would be therefore improper for it to 


* 


inflict ſevere puniſhments. It is continually employ- 


ed about minute particulars; great examples are 
therefore not deſigned for its purpoſe. It is go- 
verned rather by regulations than laws: thoſe who 
are ſubject to its juriſdiction are inceſſantly under the 
eye of the magiſtrate: Ir is therefore the fault of the 
magiſtrate if they fall into exceſs. ' Thus we ought 
not to confound a flagrant violation of the laws, 


with a ſimple breach of the Police ; theſe at are 


or a different order. | en 

From hence it follows, that the 150 of that a 
lian * republic, where bearing fire-arms is puniſhed 
as a capital crime, and where it is not more fatal to 


* Venice. 
ak 


OF LAWS. 
make an ill uſe of them than to carry rde is not 
agreeable to the nature of things. 
It follows moreover, that the applauded ation of 
that emperor, who cauſed a baker to be empaled 
whom he found guilty of a fraud, was the action 


of a ſultan, who knew not how to be juſt, without 


committing an outrage on juſtice. 


; "EMA . XXV. 


That we ſhould not follow. the general di iſpof tions of 
the Civil law, in things which ought to be ſutjet 
10 e rules drawn from their. own nature. 


IS it a good law, that all civil obligations paſſed 
between ſailors in a ſhip in the courle of a voy 
ſhould be null! ? Francis Pirard () tells us, that in 
his time it was not obſerved by the Portugueſe, 
thongh, it was by the F rench. Men who are together 

only for a ſhort time; who have no wants, 4 

they are provided for by the prince; who have © nly 
one object in vie y, that of their voyage; 1 who. are 
no longer in ſociety, but are only the, inhabitants 725 
a ſhip, ought. not to contract obligations that were 
never introduced, but to ſupport the burt 
civil ſociety, _ 
In the ſame ſpirit was the law of the Rhodians 
* at a time When they always followed the 
coaſts, z it ordained that thoſe WhO during a tempeſt 
Raid in a veſſel, ſhould have ſhip and Fg > i 
thoſe, who Wi. it Wu! have DP OR 
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deere 


BOOK XXVII. 


O the origin and revolutions 7 1h the N. 
man Laus on Succeſſions. 


CHA P, > 
of the Roman Lows on Succeſſ Fons. 1 
Book HI 8 affair derives its ab ne from the 


XXVII. . 
Chap. 1 moſt diſtant antiquity and to penetrate to its 


foundation, permit me to ſearch among the firſt laws 
of the Romans, for what, I believe, no body yet has 
been fo happy as to diſcover. 

(*)Dionyſ. © We know that Romulus (*) divided the land of 
. his little kingdom among his ſubjects; it ſeems to 
| Plutarch, me, that from hence the laws of Rome on ſuccefli- 


yy any art- ons were derived. 
On 


e The law of the diviſion "of lands 1 it neceſ- 
Numa and ſary that the property of one family ſhould not paſs 
2 into another: from hence it followed, that there were 
but two orders of heirs eſtabliſhed by law *, the 
children and all the deſcendants that were not eman- 
tipated, but lived under the power of the father, 
whom they called fa beredes or his natural heirs; 
and in their default, the neareſt relations on the male 
fide, whom they called ane . 

It followed likewiſe, that the relations on \ the fe- 
male ſide whom they called cagnati, ought not to ſuc- 

„A. f inteftat> noritur cui ſuus heres nec extabit, agnatus 


proximus familiarem habeto. Fragment of the law of the twelve 
* in Ulpian, the laſt title, 
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ceed ; they W have conveyed the eſtate ind an- 208 I. 
other family, which was not allowede. 1. 
From thence alſo it followed, that the childyen 3 
N to ſucceed. to the mother, nor the mo- 
ther to her children; for this might carry the eſtate 
of one family into another. Thus we ſee them ex- | 
cluded () by the law of the twelve tables; it called () See the 
none to the ſucceſſion but the agnati, and there M do : 
no agnation between the ſon and the mother. 88 U. 26. 
But it was indifferent whether the ſuus ee org! Inſt. tit. 3. 
in default of ſuch, the neareſt, by agnation, was 4 "98 
male or female; becauſe, as the relations on the Terrullia- 
mother's ſide could not one though a woman "**: 
who: was an heireſs ſbould happen to marry, yet the 
eſtate always returned into the family from whence it 
came. On this account the law of the twelve tables 
does not diſtinguiſh, whether Kim perſes 00 who, Luc: 0 * 
ceeded was male or female. Wa! ms 0p 
This was the cauſe, that though the: grand- " "Wat 
cliikirem by the ſon ſucceeded. to the grandfather, 
the grandchildren by the daughter did not ſucceed; 
for to prevent, the eftate from paſſing into another 
family, the agnati were preferred before them. 
Hence the daughter, Meh nat her 00 childrea, fac- 22 
ceeded to the father. 29885 


m Ot — 


Fhus amongſt the primitive N the women 
| 88 when this was agreeable to the law of the 
duviſion of lands; and they nd not nt n . 

this law might ſuffer by it. 505 ied 
Such were che laws of ſucceſli jon among the 
tive Romans; and as theſe had a natural dependatee 
on the conſtitution, and were derived from the di- 
Thor le it is eafy to pereeive chat they had not 
« foreign original and were. 10k of the number of 
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1 1 E thoſe brought 1 into the republic by the 7 N ſent 
Chap. 1. into the cities of Greece. ENT 
(4) Lib. 4. Dionyſus Halicarnaſſeus (*) tells us, thar: . 
p- 276. Tullius finding the laws of Romulus and Numa on 
| the diviſion of lands aboliſhed, he reſtored chem, 
and made new ones, to give the old a greater weight, 
We cannot therefore doubt, but that the laws We 
have been ſpeaking of, made in conſequence of this 
diviſion, were the e of theſe dare enn gil 
lators. ft 2 
The order of ſuccefMion having been eſtabliſhed 3 in 
conſequence of a political law, no citizen was al- 
lowed to break in upon it hy his private will: that 
is, in the firſt ages of Rome, he had not the power 
of making a teſtament. Yet it would have been 
hard to deprive him, in his laſt moments, of the 
pay commerce of kind and beneficent actions. 
They therefore found a method of reconcilibg;>i in 
this reſpect, the laws with the deſires of the indi- 
vidual. He was permitted to diſpoſe of his ſub- 
ſtance in an aſſembly of the people, and thus every 
teſtament was, in ſome . an aQ of che 8 
tive power. i 8 
The law of the cles tables permitted the n 
who made his will, to chuſe which citizen he pleaſed 
for his heir. The reaſon that induced the Roman 
laws ſo ſtrictly to reſtrain the number of thoſe w. 
might ſucceed ab inteſtato, was the law of the divi- 
ſion of lands; and the reaſon Why they extended ſo 
widely the power of the teſtator, was, that as the 
father might {ell + his children. he: on: | 
6 101101895 £3 10 
0 Diogyfus Halicarvaficus praxes. by 2 law; of Numa, that. iy 


2 which permitted a father to ſell his ſon three time , Was mad e 
oy IT; and not by the Decemvirs. Le | 
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greater reaſon deprive them of his ſubſtance. Theſe We. * 
were therefore different effects, ſince they flowed Chap. 1, 
from different principles ; z and ſuch is, in this re- 
ſpect, the ſpirit of che Roman laws. | 

The ancient laws of Athens did not permit a citi- 
zen to make a will. Solon (*) permitted it, with an {*) See 
exception to thoſe who had children: and the legiſla- TI 
tors of Rome, filled with the idea-of paternal power, Solon. 
permitted the making a will even to the prejudice 
of their children. It muſt be confeſſed, that the an- 
cient laws of Athens were more conſiſtent than 
thoſe of Rome. The indefinite permiſſion of mak- 
ing a will, which had been granted to the Romans, 
ruined by little and little the political regulation-on 
the diviſions of lands: it was the principal thing that 
introduced the fatal difference between riches and 
poverty: many ſhares were united in the ſame per- 
ſon; ſome citizens had too much, and a multitude of 
others had nothing. Thus the people being conti- 
nually deprived of their ſhares, were inceſſantly cal- 
ling out for a new diſtribution of lands. They de- 
manded it in an age when the frugality, the parſi- 
mony and the poverty of the Romans were their dil- 
tinguiſhing characteriſtic; as well as at a time when 
their luxury was become ſtill more aſtoniſhing, 

Teſtaments being properly a law made in the 
afernbly of the people, ' thoſe who were in the army 
were thereby deprived of a teſtamentary power. The 
people therefore gave the ſoldiers the privilege * 
of making before their arge the Aba ee | 


* This teſtament, called in procindtu, was different from 5 | 
which they called military, which was eſtabliſhed only by the 
conſtitutions of the emperors. Leg. i. ff. de militari teflaments, 


This was one of the artifices by which they cajoled the loldiers. - 
Vor. II. V 


| THE QSPI RET 
i Bohn Which * ſhould have been made | before them 
f — . The great aſſembly of the people met but twice 
i a year; beſides, both the people and the affairs 
brought before them were increaſed : they therefore 
judged it convenient to permit all the citizens to 
make their + will before ſome Roman citizens of 
ripe age, who were to repreſent the body of the 
(*) Ulpi- people: they took five () citizens, before whom the 
3 tt 10. ;nheritor (*) purchaſed his family, that is, his inhe- 
(b) The ritance, of the teſtator ; another citizen brought a 


on h. Inſt. pair of ſcales to weigh the value; for the Romans 1 
ib. ii. tit. 


= as yet had no money. 


To all appearance theſe five citizens were to repre- 
ſent the five claſſes of the people; and they ſet no 
value on the fixth, as being compoſed of men wat 
had no property. 

We ought not to ſay, with Juſtinian, that theſe 
ſales were merely i imaginary z they became, indeed, 
imaginary in time, but were not ſo otiginally. Moſt 
of the laws which afterwards regulated wills, were 
built on the reality of theſe ſales: we find fuf- 

(*)Tit. 20. ficient proof of this in the fragments of Ulpian (). 

$13 The deaf, the dumb, the prodigal, could not 
make a will; the deaf, becauſe he could not hear the 
words of the buyer of the inheritance ;. the dumb, 
becauſe he could not pronounce the terms of nomina- 
tion: the prodigal, becauſe as he was excluded from 
the management of all affairs, he could not ſell his 
inheritance. I omit any further examples. 05 


— ——— — " * 89 * — " 59; 
" — . — — is 
as 11 — —— — . a 
* — —— 2 — oe ee — — OT Cen — 


» This teſtament was not in writing, and it was Sk for- 
mality, /ine librã & tabulis, as Cicero ſays, lib. i. de Oratore. 

| - I + Inftitut, lib. ii. tit. 10. §. 1. Aulus Gellias, lib. xv. cap. 27. 
EE 1 They called this form of teſtament per æs & libram. 


t T. Livy, lib. iv. zondam argentum N erat, ne ſpeaks 
of th time of th fee of Vel. ee 


1 Wills 


OF LAWS 
Wills being made in the aſſembly of che people, 
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were rather the acts of political than of civil laws, Chap. 4. 


a public rather than a private right; from hence it 
followed chat the father, while his fon was under his 
authority, could not give him leave to make a will. 

Wills, among moſt nations, are not ſubject to 
greater formalities than ordinary contracts: becauſe 
both the one and the other are only expreſſions of 
the will of him who makes the contract, and both 
are equally a private right. But, among the Ro- 
mans, where teſtaments were derived from the pub- 
lic law, they were attended with much greater for- 


malities (), than other affairs; and this is ſtill the () Inftir. 
caſe in thoſe provinces of France which are govern- lib · ii. ut. 


ed by the Roman law. 


10.5. I. 


Teftaments being, as I have ſaid, a law of the 


people, they ought to be made with the force of a 
command. and in fuch terms as are called direct and 
imperative *, Hence a rule was formed, that they 
could neither give nor tranſmit an inheritance, with- 


out making uſe of the imperative words: from 


whence 'it followed, that they might very juſtly in 
certain cafes make a ſubſtitutionF; and ordain, that 
the inheritance ſhould paſs to another heir; but that 


they could never make a fiduciary bequeſt Þ, that is, 
charge any one in terms of intreaty to reſtore an in- 


heritance, or a part of an inheritance, to another. 
When the father neither inſtituted his ſon his 
heir, nor diſinherited him, the will was annulled; 


but it was valid, though he did not diſinherit his 


Let Titius be my heir. . 
+ Vulgar, pupillary, and exemplary. 


t Auguſtus, for particular reaſons, firſt began to authoriſe the 
fiduciary bequeſt, which in the Roman law was called fidei com- 


miſum. Inſtit. lib, ii. tit. 23. in prommio. 


22 daughter, 


— — 
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THE: SPIRIT 
daughter, nor inſtitute her his heireſs. The reaſon 


is plain: when he neither inſtituted nor diſinherited 
his ſon, he did an injury to his grandſon, who might 


have ſucceeded ab inteftato to his father; but in 


neither inſtituting nor diſinheriting his daughter, he 
did no injury to his daughter's children, who could 
not ſucceed ab inteſtato to their mother *, becauſe 
they were neither ſui heredes, nor agnati. 

The laws of the ancient Romans concerning ſuc- 
ceſſions being formed with the ſame ſpirit which 
dictated the diviſion of lands, did not ſufficiently 
reſtrain the riches of women; by this means a door 
was left open to luxury, which is always inſeparable 
from this ſort of riches. Between the ſecond and 


third Punic war, they began to perceive the evil, and 


made the Voconian law, but as they were induced 
to this by the moſt important conſiderations, more- 
over as but few monuments have reached us that 
take notice-of this law, and as it has hitherto been 
ſpoken of in a moſt confuſed manner, I ſhall endea- 
vour to clear it up. 

Cicero has preſerved a fragment, which forbids 
the inſtituting a woman an 4 heels, whether ſhe 


was married or unmarried. 


The epitome of Livy, where he "el of this 


(e) Second law, ſays no more: it appears from (*) Cicero and 


Oration 
7 
erres. 


* Ad libercs mairis 1 hereditas, L. r2. Tab. zo pertine- 
dex quia mae Juos heredes non habent. Ul Plat Fragm. tit. 26. 


| + x It was pro ſed by Quintus Voconius, gibane of the people. 
See Cicero's ſecond oration againſt Verres. In the epitome of 


T. Livy, lib. xli. we ſhould read Voconius, inſtead of Volum- 
nius. 


t Sanxit ne quis 3 wirginem newve mulierem faceret. 


e s ſecond Oration againſt Verres. 4 


ſ| Legem aulit, ne quis ha redem mulierem e lib. xli. 


St. 
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St. Auguſtin, that the daughter, though an only Book 
child (), was comprehended in the prohibition. ' Chap. 1. 
Cato the elder (e) contributed all in his power, to (*) Of the 
get this law paſſed. Aulus Gellius cites a fragment ci) of 
(*) of a ſpeech, which he made on this occaſion; rug , 
By preventing the ſucceſſion of women, his intent () Epito- 
was to take away the ſource of luxury: as by under- me of 
taking the defence of the Oppian law, he intended i * 
to put a ſtop to luxury itſelf. | (9) L. xvii. 
In the inſtitutes of Juſtinian (e) and Theophilus (f) cap. 6. 
mention is made of a chapter of the Voconian law, 1 8 
which limits the power of bequeathing. In reading tit. 22. 
theſe authors, every body would imagine that this (*)Ibidem. 
chapter was made to prevent the inheritance from 
being ſo exhauſted by legacies, as to make it un- 
worthy of the heir's acceptance. But this was not 
the ſpirit of the Voconian law. We have juſt ſeen, 
that they had in view the hindering women from in- 
| heriting an eſtate, The article of this law, which 
ſet bounds to the power of bequeathing, entered into 
this view: for if people had been poſleſſed of the 
liberty to bequeath as much as they pleaſed, the 
women might have received as legacies, what they 
could not receive by ſucceſſion, | 
The Voconian law was made to hinder the women 
from growing too wealthy ; for this end it was ne- 
ceſſary to deprive them of large inheritances, and 
not of ſuch as could not give rife to luxury. Thus 
we find in Cicero (s), that women were rendered 9 Se. 


incapable of ſucceeding to none but thoſe who were og an 
rate high in the cenſor's books “. ET var 
” errgs, | 


wn ui cenſus "efſet, which Dio explains of him who. had a 
hundred thouſand, that is, of him who had the firſt cenſus, as we. 
* ſee # Livy, lib. 1. and Dionyſius Halicarnaſſeus. | 


Qs | The 
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1 The civil wars were the deſtruction of an infinite 
Chap. 1. number of citizens. Under Auguſtus, Rome was 
almoſt deferted: it was neceſfary to repeople it. 
They made the Papian laws, which omitted nothing 
See that could encourage (*) the citizens to marry, and 
_ 2 procreate children. One of the principal means was 
in Book to increaſe *, in favour of thoſe who gave into the 
_ Ch. views of the law, the hopes-of being heirs, and to 
4 diminiſh the hopes of thoſe who refuſed; and as the 
Voconian law had rendered women incapable of ſuc- 
ceeding, the Papian law, in certain cafes, diſpenſed 

with this prohibition. 
(e) See Women (e), eſpecially thoſe who had children, 
3 of vere rendered capable of receiving in virtue of the 
824 15. will of their huſbands; they even might, when they 
9 16. had children, receive in virtue of the will of ſtrangers. 
All this was in direct oppoſition to the regulations 
of the Voconian law: and yet it is remarkable, that 
the ſpirit of this law was not entirely abandoned. 
For example, the Papian law which permitted a 
man who had one child þ to receive an entire inhe- 
% See TFitance by the will of a ſtranger, granted the fame 


Law 9. favour to the wife only when ſhe had three chil- 
7 =o dren (*) | 
de bonts : 


proſcripto- It muſt be remarked, that the Papian law did not 


rum, & render the women who had three children, capable of 


* 


lv. See the ſucceeding, except in virtue of the will of ſtrangers 3 


+ vm of and that with reſpect to the ſucceſſion of relations, 
lan, 


t. last. g. i left the ancient laws, and particularly the () Voco- 


6. and tit. nian, in all their force. But this did not long ſubſiſt. 
29. F. 3. | = | | | 


(©) Fragm. The ſame difference occurs in ſeveral regulations of the 


of Ulpian, Papian law. See the Fragments of Ulpian, f. 4, 5, & 6. 


tit. 16. L. 1. + Quod tibi filiolus, wel filia naſcitur ex me. 


Sozome- Jura. Parestis babes, propter me ſcriberit hares. Juveltal Sat. g. 


nus, lib. 1. . 
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Rome corrupted by the riches of every nation, Boox 
had changed her manners; the putting a ftop to Chae © 
the luxury of women was no longer minded. Au- 
lus Gellius, who lived under () Adrian tells us, () Lib. xx. 
that in his time the Voconian law was almoft abo- <P: 1. 
liſhed; it was buried under the opulence of the 
city. Thus we find in the ſentences of Paulus () 6 6. * 
who lived under Niger, and in the fragments of 24 
Ulpian (), who was in the time of Alexander Se- () Tit. 
verus, that the ſiſters on the father's ſide might ſuc- — 


ceed, and that none but the relations of a more 


diſtant degree were in the caſe of thoſe prohibited 
by the Voconian law. 
We find (*) by the proceedings of Verres, that (4) Cicero, 


the prætors extended, or reftrained the Voconiah ſecond. 
law at pleaſure. The ancient laws of Rome began 
to be thought ſevere. The prætors, moved by no- Verres. 


Oration 
ainſt 


thing but reaſons of equity, moderation, and deco- 
rum, enervated all theſe laws. This is becauſe the 
great advantages reſulting from laws lie often cloſely 
concealed, while the little inconveniencies that at- 
tend them are moſt ſenſibly felt. 

We have ſeen that by the ancient laws of Rome 
mothers had no ſhare in the inheritance of their 
children. The Voconian law afforded a new rea- 
ſon for their excluſion. But the emperor Claudius 
gave the mother the ſucceſſion of her children as a 
conſolation for their loſs. The Tertullian ſenatus- 


conſultum, made under Adrian &, gave it them when 


they had three children, if free women; or four, if 
they were freed women. It is evident, that this 
decree of the ſenate, was only an extenſion of the 


bun gt i the emperor Pius, who changed his name o that of | 
2 by adoption. = | 
Q 4 Paapian 


<= — — —— — ——— — RPE" 
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Boox Papian law, which in the ſame caſe had granted to 
3 


Chap. 1. Women the inheritances left them by ſtrangers. . At 


(a) Lb. il. ; length Juſtinian () granted them the ſucceſſion in- 
Cod. 4 dependently of the number of their children. 


ure libero- 


e wg The ſame cauſes which had debilitated the law 


- Riit. tit. 3. that prevented the ſucceſſion of women, ſubverted 


$ 4 4 that by degrees which had limited the ſucceſſion of 
— the relations of the woman's ſide. Theſe laws were 
extremely conformable to the ſpirit of a good repub- 

lic, where they ought to have ſuch an influence, as 

to prevent this ſex from taking a pride in luxury, in 

riches, or in the hopes of obtaining riches. On the 
contrary, the luxury of a monarchy rendering mar- 

riage expenſive and coſtly, it ought to be there en- 
couraged, both by the riches which women may 

beſtow, and by hope of the inheritances it is in their 

power to procure. Thus when monarchy was eſta- 

bliſhed at Rome. the whole ſyſtem of ſucceſſions was 
changed. The prætors called the relations of the wo- 

man's fide in default of thoſe of the male ſide, chough 

by the ancient laws, the relations of the woman's ſide 

were never called. The Orphitian ſenatus conſul- 

tum called children to the ſucceſſion of their mother; 

( Lib. ix. and the Emperors Valentinian (*), Theodoſius, and 
=_ Arcadius, called the grand-children by the daughter 
Sau, to the ſucceſſion of the grand- father. In ſhort the 
beredibus emperor Juſtinian (*) left not the leaſt veſtige of the 
15 8 ancient right of ſucceſſions : he eſtabliſhed three or- 
fair E le- ders of heirs, the deſcendants, the aſcendants, and 
1 the collaterals, without any diſtinction between the 
9 males and females; between the relations on the wo- 
118, & man's ſide, and thoſe on the male ſide, and abrogated 
127. all of this kind, which were ſtill in force: he believed 
that he followed nature even in deviating from what 

he called the embarraſſments of the ancient juriſpru- 
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Of the Origin and Revolutions of the 
NE. foil Laws among the French. 


V u nova fert animus | mutatas dicere formas 
Corpora Ovid MrAx. 


SN bs | 
Different halter of the Laws of the ſeveral Ry 


of Germany. 


FTER the Franks had quitted their coun- Book 

try, they made a compliment of the Salic vg 
laws, with the aſſiſtance of + the ſages of their - 
own nations The tribe of the Ripuarian Franks 
having joined itſelf under Clovis () to that of the () See 
Salians, preſerved its own cuſtoms; and Theodo- Gregory 


ric (*) king of Auſtraſia ordered them to be re - 3 4 
duced into writing. He collected likewiſe () the prologue 


cuſtoms of thoſe Bavarians and Germans who were — law 
dependent on . his kingdom. For Germany having pavarians 


been weakened by the migratioh of ſuch a multitude and that 


to the Sa» 
1. See the prologue to the Salic law. Mr. Leibnitz ſays, in his fe Had 
treatiſe of the origin of the Franks, that this law was made be- () 
fore the reign of Clovis: but it could not be before the Franks had 


uitted Germany, for they did not at that time underſtand the 
Latin tongue, „ | 
Te of 
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of people, the Franks, after conquering all before 


them, turned back their victorious arms, and ex- 
tended their dominion into the foreſts of their an- 
ceſtors. Very likely the Thuringian Code * was 
given by the ſame Theedoric, fince the Thuringians 
were alſo his ſubjects. As the Friſians were fub- 
dued by Charles Martel and Pepin, their + law can- 
not be prior'to thofe princes. Charlemain, the firſt 
that reduced the Saxons, gave them the law ſtill ex- 
tant; and we need only read theſe two laſt codes, to 
be convinced they came from the hands of conque- 
rors. As ſoon as the Viſigoths, the Burgundians, 
and the Lombards, had founded their reſpective 
kingdoms, they reduced their laws into writing, 
not with an intent of obliging the vanquiſhed na- 
tions to conform to their cuſtoms, but with a de- 
ſign of following them themſelves. 

There is an admirable ſimplicity in the Salic and 
Ripuarian laws, as well as in thoſe of the Alemans, 
Bavarians, Thuringians, and Friſians. They breathe 
an original rudeneſs, and a ſpirit which no change 
or corruption of manners had weakened. They re- 
ceived but very few alterations, becauſe all thoſe 
people, except the Franks, remained in Germany. 
Even the Franks themſelves laid there the founda- 
tion of a great part of their empire; ſo that they 
had none but German laws. The ſame cannot be 
{aid of the laws of the Viſigoths, of the Lombards 
and Burgundians; their character altered conſider- 
ably from the great change which happened in the 
character of thoſe people, who had ſetled in their 
new habitations. 


lex Angliorum Werinorum, hoc eft i 


1 They did not know how to write. 


She -- 
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The kingdom of the Burgundians did not laſt Boos 
long enough to admit of great changes in the laws et. 
of the conquering nation. Gundobald and Sigiſmond, 
who collected their cuſtoms, were almoſt the laſt of 
their kings. The laws of the Lombards received 

additions rather than changes. The laws of Retharis 
' were followed by thoſe of Grimoaldus, Luitprandus, 
Rachis, and Aftulphus ; but did not aſſume a new form. 
It was not fo with the Jaws of the Vifigoths “; their 
kings new-moulded them, and had them alſo new- 
moulded by the clergy. 
The kings indeed of the firſt race truck out () See the 
of () the Salic and Ripuarian laws, whatever was aur... le 
abſolutely inconſiſtent with Chriftianity ; but left of the Ba- 
the main part untouched, This cannot be ſaid of arians. 
the laws of the Viſtgoths. 
The laws of the Burgundians, nid eſpecially thoſe 
of the Viſigoths, admitred of corporal puniſhments : (*) See the 
Theſe were not tolerated + by the Salic and Ripua- 3 
rian laws; r preſerved their character much efthe Bur- 


be gundians, 
The Burgundians and Viſigoths, EY provin- _— 


ces were greatly expoſed, endeavoured to conciliate ſelf, eſpe- 
the affections of the ancient inhabitants, and to give aj" 
them the moſt impartial civil laws (); but as the 5 f. and 


kings of the Franks had eſtabliſhed their power, tit. 38. 


they had no ſuch (*) conſiderations. 88 
The Saxons, who lived under the in of of Tours, 


the Franks, were of an intractable temper, and ook ” 
„They were made by Earic, and amended by Leovigilder. and 12,” 
See Iſidorus's chronicle. Chaindaſuinthus and Receſſninthas re- code of 
formed them. Egigas ordered the code now extant to be made, the Viſi- 
and commiſſioned biſhops for that purpoſe; nevertheleſs, the laws goths. 


of Chaindaſuinthus and eceſſuinthus were preſerved, as appears by fe 
the faxth council of Toledo. = n een 
1 We find a few only in Childebert's decree. da ak. 


prone 3. 
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prone to revolt. Hence we find in their () laws the 
ſeverities of a conqueror, which are not to be met 
with in the other codes of the laws of the Barba- 


2.4.8, & rians. 


9. & ch. 4 
$ 2, * 


bombaſtic in the ſtile. 


Me ſee the ſpirit of the German laws in BA pe- 
cuniary puniſhments, and the ſpirit of a conqueror 
in thoſe of an afflictive nature. 

The crimes they commit in their own country 
are ſubject to corporal puniſhment ; and the ſpirit 
of the German laws is followed only in the puniſh- 
ment of crimes - committed beyond the extent of 
their own territory. 

They are plainly told, that their crimes ſhall 
meet with no mercy, and they are refuſed even the 
aſylum of churches. 

The biſhops had an immenſe authority at the 
court of the Viſigoth kings; the moſt important 
affairs being debated in councils. All the maxims, 
principles, and views of the preſent inquiſition, are 
owing to the code of the Viſigoths; and the monks 
have only copied againſt the Jews, the laws formerly 
enacted by biſhops, 

In other reſpects the laws of Gundebald for the 
Burgundians ſeem pretty judicious; and thoſe of 
Rotharis, and of the other Lombard princes, are 
ſtill more ſo. But the laws of the Viſigoths, thoſe, 
for inſtance, of Receſſuintbus, Chaindaſuinthus, and 
Egigas, are puerile, ridiculous, and fooliſh ; they 


attain not their end; they are ſtuffed with rhetoric, 


and void of ſenſe, pane ve in the ſubſtance, and 
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That the Laws of the Barbarians were * mo 
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T bs a diſtinguiſhing 4 of theſe Jaws of Bo. 


the Barbarians, that they were not confined to 
a certain diſtrict; the Frank was tried by the law 
of the Franks, the Aleman by the law of the Ale- 
mans, the Burgundian by that of the Burgundians, 
and the Roman by the Roman law: nay, ſo far 


XXVIII. 


Chap. 2. 


were the conquerors in thoſe days from reducing 
their laws to an uniform ſyſtem or body, that theß 


did not even think of becoming legiſlators to the 
people they had conquered. 


The original of this I find in the manners of the | 


German people. Theſe nations were parted aſunder 
by marſhes, lakes and foreſts; and Cæſar () obſerves, ( 


(*) Debel- 


they were fond of ſuch ſeparations. Their dread er 


of the Romans brought about their reunion; and yet 
each individual among theſe mixt people was ſtill 


to be tried by the eſtabliſhed cuſtoms of his own. 


nation. Each people apart was free and independent, 


and when they came to be intermixt, the indepen- 


dency ftill continued; the country was common, and 
the govern ment peculiar; the territory the ſame, and 
the nations different. The ſpirit of perſonal laws 
prevailed therefore among theſe people before ever 
they ſet out from their own homes, and they carried 
it with them into their conqueſts, 


We find this cuſtom eſtabliſhed; in ks temat 5 | 


of Marculfus (*), in the codes of the laws of the 


Barbarians, but chiefly in the law-of the Ripuarians wt ö 
(*) CR. 31, 


(*), and in the I of the kings of the firſt ( 
I | | race 


O) Lib. 


üb. ü. tit. 
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Bo ox race (), from whence the capitularies made on that 


. ſubject in the ſecond (*) race were derived. The 


(*) That Children () followed the law of their father, the wife 


of Clota- (d) that of the huſband, the widow (e) came back 
rius in the 


year 560, to her own original law, and the freedman (f) was 


in the edi- under that of his patron. Beſides, every man could 
3 make choice of what laws he pleaſed; but the con- 
des of Ba. ſtitution of () Lotharius J. er this choice 


Iuſius, 3 i. ſhould: be made y a 
— "hi ib 1 
(+) Capi- | C 4 P. II. 
ner — Capital 1 between the Salic Laws, and thoſe of 
* __ . the Viſigoths and Burgundians. 

Ombards 


— 4 W E have already obſerved that the laws of the 
71. lib. ii. Burgundians and Viſigoths were impartial ; 


— 9 41. not ſo the Salic law, for it eſtabliſhed between the 


tit. lv, Franks and Romans the moſt mortifying diſtinctions. 
cap. 1. & When a Frank, a Barbarian, or one living under 
15 Ibid. the Salic law happened to be killed, a compoſition 
lib.ii.tit.g. of 200 ſols was to be paid to his relations (®); only 
( Ibid. 100 upon the killing of a Roman poſſeſſor * and 
13 i tit. no more than 45 for a Roman tributary. The com- 
(+) bi bid. Poſition for the Murder of ane of the king's vaſſals, 
cap. ii, if a Frank +, was boo ſols; if a Roman, though the 
) Ibid. King's gueſt |, only 300 §. The Salic law made 
. therefore a cruel diſtinction between the Frank and 
00 In 3 Roman lord, rye the Frank and Roman commoner. 


law of the 

Lombards Qui res in 1 bi remanet proprias babe. "Oils law, 

lib. ii. tit. tit. 44 5. 15. See allo 5. 7 

57. + Qui in truſte dominica el. Ibid. tit. 44. §. 4 

(b) Salic S; Romanus homo convive regis frerit. Ibid. 1 6. 

law, tit. . The principal Romans followed the court, as may be ſeen 

xliv. F. 1. by the lives of ſeveral biſhops, who were there educated; chere ö 
were 8 any but Romans that knew how to write. 


F archer, 


OF LAWS. 


Farther, if a number of people were got together — 
to aſſault a Frank in his houſe (), and be happened Chap. 3. 
to be Killed, the Salic Jaw ordained a compoſition (e) Ibid. 
of 600 ſols: but if a Roman or a freedman * was tit. 45. 


aſſaulted, only half that compoſition. By the ſame 


law (*), if a Roman put a Frank in irons, he was 9 2 


liable to a compoſition of 30 ſols; but if a Frank * 
had thus uſed a Roman, he paid only 15. A Frank 
ſtript by a Roman was entitled to a compoſition. of 
62 7 ſols, and a Roman ſtript by a Frank, received 


only 30. Such unequal treatment muſt neods have 
been very grievous to a Roman. 


And yet a celebrated author (), Gomes a alem (*) The 
of the eftablifoment of the Franks in Gaul, on a ſup- gabe du 


poſition that they were the beſt friends of the Ro- 
mans. The Franks then the beſt friends of the 
Romans, they who did, and they who ſuffered + 
from, the Romans ſuch an infinite deal of miſchicf! 
The Franks, the friends of the Romans, they who 
after ſubduing them by their arms oppreſſed them 
in cold blood by their laws! They were exactly the 
friends of the Romans, as the Tartars who conquer · 
ed China, were the friends of the Chineſe. [1 

If ſome Catholic biſhops thought fit to make uſe 
of the Franks in deſtroying the Arian kings, does it 
follow, that they had a deſire of living under thoſe 
barbarous people? And can we from hence 5 — 
that the Franks had any particular regard for the 
Romans ? I ſhould draw quite different conſequen- 
ces; the leſs the Franks had to fear from the Ro- 
mans, the leſs indulgence they had for them. 


* Lidus, whoſe condition was better than har of a bond-man. 
Law of the Alemans, 


+ Witneſs the expoliton of ee, i in Gregory of Tour, 
Hiſt, ib. ii. 
| The 
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Boox The Abbe du Bos has conſulted but indifferent 
Chap. 4. àuthorities for his hiſtory, ſuch as poets and ora- 

tors: works of parade and oſtentation are vnproper 

foundations for building ſyſtems. 
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i CHAR 3 
4 £ In what manner the Roman Law came to be leſt in 
„ the country ſubje#' to the Franks, and preſerved in 


that ſubjef to the Goths and Burgundians. 


HAT has been above ſaid will throw fore 
light upon other things, which have hither- 
F to been involved in great obſcurity. 

5 The country at this day called France, was, Under N 
it the firſt race, governed by the Roman law, or the 
i Theodoſian code, and by the different laws of the 

[| Barbarians *, who ſettled in thoſe parts. 


| j In the country ſubject to the Franks, the Salic 
5 law was eſtabliſhed for the Franks, and the + Theo- 
=: - doſian code for the Romans. In that ſubject to the 
„ Viſigoths, a compilement of the Theodoſian code, 
8 made by order of Alaric |, regulated diſputes among 


| the Romans; the national cuſtoms which Euric $ 
1 cauſed to be reduced into writing, determined thoſe 

| among the Viſigoths. But how comes it, ſome 
will ſay, that the. Salic laws gained almoſt a general 

| authority in the country of the Franks, and the Ro- 
| man law gradually declined ;; whilſt in the jurifdic- 

| tion of the Viſigoths the Roman law ſpread * ; 

| and obtained at laſt a general ſway ? M2 7 4 


is The Franks, Viſigoths, and Burgundians 


— — — » 2 Ma mnt — 2 
3 


1 It was finiſhed in 438. | 

38 l The 2cth year of the reign of this prince, and publiſhed two 
28 years after by Anian, as appears by the-preface to that'code. 

378 N The year 504 of che Spaniſh æra, the Chronicle of Iſidorus. 
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My anſwer is, that the Roman Jaw came to be Bo. 
diſuſed among the Franks, becauſe of the great ad- Chap. 4. 


vantages accruing from being a Frank, a Barbarian“, 
or a perſon living under the Salic law; every one 
in that caſe readily quitting the Roman to live under 


the Salic law. The clergy alone retained it, as 


a change would be of no advantage to them. The 
difference of conditions and ranks confiſted only in 
the largeneſs of the compoſitions, as I ſhall ſhew in 
another place. Now || particular laws allowed the 
clergy as favourable: compoſitions, as thoſe of the 
Franks; for which reaſon they retained the Roman 
law. This law brought no hardſhips upon them; 
and in other reſpects it was propereſt for them, as it 
was the work of Chriſtian emperots. 

On the other hand, in the patrimony of the Viſi 


goths, as the Viſigoth law ( ) gave no civil advan () See 


tages to the Viſigoths over the Romans, the latter _ 
bad no reaſon to diſcontinue living under their 
own law, in order to live under another. ' They re- 
tained therefore their own laws, net . 
thoſe of the Viſigoths. 


This is ſtil further confirmed, i proportion as 


® ' Francum, aut RP aut l qui Sallica lege vivit. 
Salic law, tit. 44. F. 1. 


+ According to the Roman law, under which the church lives, as 


is faid in the law of the Ripuarians, tit. 58. F. 1. See alſo the 


numberleſs authorities on this head produced by Du Cange, un- 
oy the word Lex Romana. 

See the Capitularies added to the Salic law in Lindembroct, 
at the end of that law, and the different codes of the laws of the 
Barbarians, concerning the privileges of eccleſiaſtics in this re- 
ſpect. See alſo the letter of Charlemain to his ſon Pepin king 
of Italy, in the year 807, in the edition of Baluzius, tom. 1. 


pag. 462. where it is ſaid, that an eccleſiaſtic ſhould receive a 


triple compoſition z and the Collection of che e lib. 
5. art. 302. tom. 1. Edition of Baluzius. 
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Book 
XXVIII. 
Chap. 4. 


0) Agob. 
opera. 


THE SPIN UT 
we proceed. The law of Gundebald was extremely 
impartial, not favouring the Burgundians more than 
the Romans. It appears by the preamble to that 


law, that it was made for the Burgundians, and to 


regulate the diſputes which might ariſe between them, 

and the Romans; and in this laſt caſe the judges 

were equally divided of a ſide. This was neceſſary 

for particular reaſons, drawn from the political re- 

gulation of thoſe times *. The Roman law was con- 

tinued in Burgundy, in order to regulate the diſ- 

putes of Romans among themſelves. The latter had 
no inducement to quit their own: law, as in the 
country of the Franks ; and the rather as the Salic 
law was not. eſtabliſhed in Burgundy, as appears by 
the famous letter which Ah wrote to Lewis 
the Pious. 

Agobard (*) deſired that prince to eſtabliſh the 
Salic law in Burgundy ; conſequently it had not 
been eſtabliſhed there at that time, Thus the Ro- 
man law did, and ſtill does ſubſiſt in ſo many pro- 
vinces, which formerly depended on this kingdom. 
The Roman and Gothic laws continued like- 
wiſe in the country of the eſtabliſhment of the Goths ; 
where the Salic law was never received. When Pe- 
pin and Charles Martel expelled the Saracens, the 
towns and . provinces, which ſubmirted to theſe 
princes +, petitioned for a continuance of their own. 
laws, and obtained it: this, in ſpite of the uſages 
of thoſe times when all laws were perſonal, ſoon 


* Of this I ſhall ſpeak in another place. 

Catel, Hiſt. Languedoc produces to the purpoſe a 4 
nicle of the year 759. Franci Narbonam obfident, datugue Sacra- 
mento Gothis, ut fi civitatem traderent partibus Pipini, permitterent” 
tos legem ſuam habere: Quo fatto Gathi Saracens occiderunt, S ci» 
vitatem Pipini redaiderunt. 


made 
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lone, in 
the edift of Piſtes, Nabind 


TY under the law of the Barbarians. 


from the Valeſius's, or from the Bignons ? 


made the Roman law to be conſidered as a real and — 

territorial law in thoſe countries. Chap. 4. 
This appears by the edict of Charles the Bald, 

given at Piſtes in the year 864, which * diſtinguiſhes 

the countries where cauſes were decided by the Ro- 

man law, from where it was otherwile, 

The edict of Piſtes ſhews two things, one that 

there were countries where cauſes were decided 

by the Roman law, and others where they were 

not; and the other, that thoſe countries where the 

Roman law obtained, were / preciſely (e) che ſame (o) See 

where it is Mill followed at this very day, as ap- ag rf 

pears by the ſame edift: Thus the diſtinction of the * 

provinces of France, under cuſtom, and thoſe under of Piſtes 

written law, was already eſtabliſhed at che time of eg 


I have obſerved that in the beginning of che mo- &. 
narchy, - al laws were perſonal: and thus when 
the edict of Piſtes diſtinguiſhes the countries of the 
Roman law, from thoſe which were not, the mean- 
ing is, that in countries which were not of the Ro- 
man law, ſuch a multitude of people had choſen to 
live under ſome or other of the laws of the Barba- 
rians, that there were ſcarce any who would live un- 
der the Roman law; and that in the countries of 
the Roman law, chere were few who would chuſe to 


1 am not ignorant, that what is hete ativaticel 
will be reckoned new; but if the things I aſſert be 


true, ſurely they are very ancient. After all, what | 
great matter is it, whether they come from me, 


In illa terra in pad judicta fenden igen, Seen menten, 
Kecundum ipſam legem judicetur © & 2 qua, c. Art. 16. 


See alſo Art. 20. 
R 2 C HAP. 


A 
— — — 


1 


* e * 


r 


R Sm oe RR Leer of > owns Bertrn th my 
— 


T HE S PIRAT 


c HAP. v. 
7˙ he ſame Subj i continued: 


HE law of Gundebald ſubſiſted a long time 
among the Burgundians, in conjunction with 
the Roman law: it was ſtill in uſe under Lewis the 
Pious, as Agobard's letter plainly evinces. In like 
manner, though the edict of Piſtes calls the country 
occupied by the Viſigoths the country of the Roman 
law, yet the law of the Viſigoths was always in 
force there; as appears by the ſynod of Troyes held 
under Lewis the Stammerer, in the year 878, that 
is, fourteen years after the edict of Piſtes. 
In proceſs of time the Gothic and Burgundian 


laws fell into diſuſe even in their own country; 
which was owing to thoſe general cauſes that every 


where diſpelled the perſonal laws of the Barbarians. 


CHAP. VI. 


5 the Roman Law kept its ground i in the 2 
| | of the Lombaras. | 


Very thing gives way now to my principles. 
The law of the Lombards was impartial, and 
the Romans were under no temptation to quit their 
own for it. The motive which prevailed with the 
Romans under the Franks to make choice of the 
Salic law, did not take place in Italy ; hence the 
Roman law maintained itſelf there aer with 
that of the Lombards. 

It even fell out, that the latter gave way to the 
Roman law, and ceaſed to be the law of the ruling 
nation; and though it continued to be that of 

| | ” the 
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the principal nobility, yet the greateſt part of the —— — 


* 


245 


cities formed themſelves into republics, and the no- Chap. 3. 


bility mouldered away of themſelves, or were de- 
ſtroyed . The citizens of the new republics had 
no inclination to adopt a law, which eftabliſhed the 
cuſtom of judiciary combats, and whoſe inſtitutions 
retained much of the cuſtoms and uſages of chivalry. 


As the clergy of thoſe days, a clergy even then ſo 


powerful in Italy, lived almoſt all under the Roman 
law, the number of thoſe, who followed the law of 


the Lombards, muſt have daily diminiſhed. 


Beſides, the law of the Lombards had not that 


extent, that majeſty of the Roman law, which re- 


vived to Italy the idea of her univerſal dominion. 
The law of the Lombards and the Roman law could 


be then of no other uſe than to furniſh out ſtatutes 


for thoſe cities that were erected into republics. Now 
which could better furniſh them, the law of the 
Lombards that determined on fome particular caſes, 


or the Roman law which embraced them all? 


CHAP. 
How the Roman Law came to be loft in Spain. 
HINGS happened otherwiſe in Spain. The 


law of the Viſigoths prevailed, and the Ro- 
man law was loſt, Chaindaſuinthus + and Receſſuin- 


thus Þ proſcribed the Roman laws, and even forbad | 


* See whit Machiavel ſays of _ ruin of the ancient nobility of 


Florence. 
+ He' began to reign in the year 642. 
t We will no longer be haraſſed either by n or by 


Mop Roman laws. Law of the * lib. ii. tit. 1. + 9. 
IO. 
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Chap. 7 


_ tween the Goths and the Romans. 


| provinces the Brothel of the Jews. 


THE SPIRIT 
citing them in the courts of judicature, Neceſſu- 
inthus was likewiſe aathor * of the law which took 


off the prohibition of martiages between the Goths 


and Romans. It is evident that theſe two laws had 
the fame ſpirit; this king wanted to remove the 
principal cauſes of ſeparation, which fubſiſted be- 
Now it was 
thought, that nothing made a wider ſeparation than 
the prohibition of intermarriages, and the liberty of 
living under different laws. 

But though the kings of the Vifigoths had pro- 
ſeribed the Roman law, it ſtill ſubſiſted in the de- 


meſnes they poſſeſſed in South Gaul. Theſe countries 


being diſtant from the center of the monarchy, lived 


in a ſtate of great independence. We ſee from the 


hiſtory of Vamba, who aſcended the throne in 672, 
that the natives of the country were become the 
prevailing: party F. Hencc the Roman law had 
greater authority, and the Gothic leſs. The Spaniſh 
laws neither fulted their manners, nor their actual 
ſituation ; it was poſſible too that the people ad- 
hered obſtinately to the Roman law, becauſe they 
had annexed to it the idea of liberty. Beſides, the 
laws of Chaindaſuinthus, and of Receffuinthus, con- 
tained moſt ſevere regulations againſt the Jews; but 


theſe Jews had a vaſt deal of power in South Gaul. 


The author of the hiſtory of king Vamba calls theſe 
When the Sara- 


* Ut tam Gotho-romanam. quam Romano-gotham matrimonio liceat 


ſocitari. Law of the Viſigoths, lib. iii. tit. 1. chap. 1 


1 The revolt of theſe provinces was a general defeaion, as 
appears by the judgment which 1s in the ſequel of the hiſtory, 


Paulus and his adherents were Romans, they were even favoured = 
by the biſhops. 


Vamba dared not put to death the feditious 
whom he had conquered, The author of the hiſtory calls Nar- 


bonne 8 the nurſery of nan: al 


cens 
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cens invaded theſe provinces, it was by invitation; Bo o« 


and who could have given it but the Jews or the Obi. 
Romans? The Goths were the firſt that were op- & g. 
prefſed, becauſe they were the ruling nation. We 


ſee in Procopius ® that during their calamities they 


withdrew out of Narbonne Gaul, into Spain. 


Doubtleſs, under this misfortune, they took refuge 


in thofe provinces of Spain, which ſtill held out; 
and the number of thofe, who in South Gaul lived 
under the law of the Viſigoths, was thereby greatly 
diminifhed. * Ed 


CHAP. VII. 
A falſe Capitulary. 


ID not that wretched compiler Benedictus Le- 
vita attempt to transform this Vifigoth eſta- 
bliſhment, which prohibited the uſe of the Roman 
law, into a capitulary C), aſcribed fince to Charle- () Cap 
main? He made of this particular law a general lib. vi. 
one, as if he intended to exterminate the Roman law cap. 269. 


throughout the univerſe. = Ai. 
5 x 8 tion of 


| pag · 1021. 
In what manner the Codes of Barbarian Laws, and 
the Capitularies came to be laſt. 


HE Salic, the Ripuarian, Burgundian, and 
Viſigoth laws, came by degrees to be diſuſed 
among the French, in the following manner : | 


* Gothi, qui cladi ſuperfuerant, ex Gallia cum uxoribus liberiſque 


 epreſſh, in Hiſpaniam ad Teudim jam palam tyrannum Je receperunt, 


e Bello Gothorum, lib. i. cap. 13. 
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THE. SPIRIT 


As fiefs were become, hereditary, and arriere- fiefs 
extended, many uſages were introduced, to which 
| theſe laws were no longer applicable. Their ſpirit 
indeed was preſerved, which was to regulate moſt 


diſputes by fines. But as "the value of money was, 


doubtleſs, ſubje& to change, the fines were alſo 
changed ; and we ſee ſeveral charters *, where the 
lords fixed the fines, that were payable in their petty 
courts. Thus the ſpirit of the law was followed, 
without following the law itſelf. 

Beſides, as France was divided into a number 
of petty Jordſhips, which acknowledged rather a 
feudal than a political dependence, it was very diffi- 
cult for only one law to be authoriſed. In fact, it 
would be impoſſible to ſee it obſerved. The cuſtom 
no longer prevailed of ſending extraordinary + offi- 
cers into the provinces, to inſpect into the admini- 
ſtration of juſtice, and political affairs; it appears 
even by the charters, that-when new fiefs were eſta- 
bliſhed, our kings diveſted themſelves of the right 
of ſending thoſe officers. Thus when almoſt every 
thing was become a fief, theſe officers could no 
longer be employed : there was no longer a com- 
mon law, becauſe no one could enforce the ob- 
ſervance of it, 

The Salic, Burgundian, and Viſigoth laws, were 
therefore extremely neglected at the end of the ſe- 
cond race, and at the beginning of the mird me 


were ſcarce ever mentioned, 


Under the firſt and ſecond race, the nation ras 
often aſſembled : ; that is, the lords and biſhops ; ; 


M. de la Thaumaſſiere has collected many of them. See, for 
inſtance, chap. 61, £6, and _ | nn RO Ib 


F tif Deminici, Sg 
the 
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the commons were not yet thought on. In theſe Boon: 
aſſemblies attemps were made to regulate the clergy, Chag. 9. 


a body which formed itſelf, if I may ſo ſpeak, under 
the conquerors, and eftabliſbed its prerogatives. 
The laws made in theſe aſſemblies are what we call 
the capitularies. Hence four things enſued; the 
laws of fiefs were eſtabliſhed, and a great part of the 


church revenues was adminiſtered by the laws of 
fiefs; the clergy made a wider ſeparation, and neg- 


lected * thoſe laws of reformation, where they them- 
ſelves were not the only reformers; a collection + 
was made of the canons of councils and of the de- 
cretals of popes z and theſe laws the clergy received 
as coming from a purer ſource. Ever ſince the 
erection of the grand fiefs, our kings, as we have 
already obſerved, had no longer any deputies in the 
provinces to enforce the obſervance of their laws: 
and hence it is, that under the third race we find no 
more mention made of capitularies. | 


let not the biſhops, ſays Charles the Bald, in the capitulary 
of 844. art. 8. under pretence of the authority of making canons, 
oppoſe. this conſtitution, or neglect the obſervance of it. It ſeems 


he already foreſaw the fall thereof. 


+ In the collection of canons, a vaſt number of the decretals of 


| 00 were inferted ; there were very few in the ancient collection. 


Dionyſius Exiguus put a great many into his: but that of Iſidorus 
Mercator was ſtuffed with genuine and ſpurious decretals. The 
old colle&ion was in uſe in France till Charlemain. 'This prince 
received from the hands of Pope Adrian I. the collection of Dio- 
nyſius Exiguus, and cauſed it to be accepted. The collection of 
Iſidorus Mercator appeared in France about the reign of Charle- 

main: people grew paſſionately fond of it: to this ſucceeded 
what we now call the courſe of canon law. | 
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20. Clefiaſtical, or political government, had no relation 
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NH A P. xv. 
The ſame Subjef continued, 


* 


SL GEveral capitularles were added to the lum of the 

Chap. 10. kF Lombards, as well as to the Salic and Bavarian 
laws. The reaſon of this has been a matter of en- 
quiry : but it muſt be ſought for in the thing itſelf. 
There were ſeveral forts of capitularies. Some had 
relation to political government, others to G&cono- 
mical, moſt of them to ecclefiaſtical polity, and 
ſome few to civil government. Thoſe of the laſt 
ſpecies were added to the civil law, that is, to the 
perſonal laws of each nation; for which reaſon it is 
ſaid in the capitularies, that there is nothing ſtipu- 

(*) See the lated () therein contrary to the Roman law. In 


edit of 
Oe effect, thoſe capitularies regarding ceconomical, ec- 


to that law; and thoſe concerning civil government 
had reference only to the laws of the barbarous peo- 
ple, which were explained, amended, enlarged or 
abridged. Bur the adding of theſe capitularies. to 
the perſonal laws, occafioned, I imagine, the neg- 
left of the very body of the capitularies themſelves : 
in times of ignorance, the abridgment of a work 
often cauſes the loſs « the work itſelf, 


"CHAP. 


@Q 


© 0 fel Ro Dh 


pF. 1, GE 0 CT uo 


* 


of Laws. 


Other cauſes of the difuſe of the Codes of Barbarian 
- Laws, as well as of the Roways Cute. ane of the 
e ee 


25 


HEN ho Ca nations: ſubdued the Ro- Boor 
man empire, they learnt the'uſe of writing C XVIII 


and, in imitation of the Romans, they wrote down © 
their own uſages , and digeſted them into codes. 


The unhappy reigns which followed that of Char- 


lemain, the invaſions of the Normans, and the civil 
wars, plunged the conquering nations again into the 


darkneſs out of which they had emerged: reading 


and writing were quite neglected. Hence it is, that 
in France and Germany the written laws of the Bar- 
barians. as well as the Roman law, and the capitu- 


laries, fell into oblivion. The uſe of writing was 


better preferved in ltaly, where reigned the popes 
and the Greek emperors, where there were flouriſh- 


ing cities, and almoft the only commerce that was 
carried on in thoſe days, To this neighbouthood 
of Italy it was owing that the Roman law was 
better preſerved in the provinces of Gaul, formerly 
ſubject to the Goths and Burgundiansz and fo much 
the more as this law was there a territorial law, and 
2 kind of privilege. It is probable that the diſuſe 
of the Viſigoth laws in Spain proceeded from the 
want of writing; and by the fall of ſo many a, 
came were every where eſtabliſned. 


This is exprefly ſet down in ſome preambles to theſe codes: 
we even find in the laws of the Saxons and Friſians different t 


lations, according to the different diftrifts. To theſe uſages were 
added ſome particular regulations, according to the exigency of 


circumſtances ; ſuch were the ſevere laws againſt the Saxons. 


Perſonal | 


hap. 11. 


2.52 TAB SEFIRGST 
Booex Perſonal laws fell to the ground. Compoſitions, 
"ge and what they called Freda * were regulated more 
by cuſtom than by the text of theſe laws. Thus, 
as in the eſtabliſhment of the monarchy, they had 
paſſed from German cuſtoms to written laws ; ſome 


ages after, they came back from written laws to 
unwritten cuſtoms. 


c H A P. XII 
Of local | _ Revolution of the Laws of bar- 


barous nations, as well as of the Roman Law. 


Y ſeveral monuments it appears that there were. 


D local cuſtoms, as early as the firſt and ſecond 
race. We find mention made of the cuſtom of the 


(1) Pre. lace (), of the ancient uſage (*), of the cuſtom (), 
face to P S 
Marcut. of the laws (©), and of the cuſtoms., It has been the 


Fut's For- opinion of ſome authors, that what went by the 
— ml name of cuſtoms were the laws of the barbarous 
the Lom- nations, and what had the appellation of law was the 
bards, Roman law. This cannot poſſibly be. King Pe- 
53 pin (e) ordained, that wherever there ſhould happen 
$. z. to be no law, cuſtom ſhould be complied with; 


(5) Law of but that it ſhould never be preferred to the law. 
is 3 Now, to pretend that the Roman law was preferred 


book ii. to the codes of the laws of the Barbarians, is ſub- 
. verting all monuments of antiquity, and eſpecially 
90 3 thoſe codes of Barbarian laws that conſtantly an, 


(% Law of the contrary. | 

= _ 'So far were the 3 of the barbarous nations 
g zi. from being thoſe cuſtoms, that it was theſe very 
n. I, 5. 


. Of this I ſhall ſpeak elſewhere. 


laws, 


\ 


* 


E 
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ww — 1 
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| bliſhed had not the 
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laws, as perſonal inſtitutions, that RES them, B 
The Salic law, for inſtance, was a perſonal law; but 
generally, or almoſt generally, in places inhabited 
by the Salian Franks, this Salic law, how perſonal 
ſoeyer, became in reſpect to thoſe Salian F — 

territorial law, and was perſonal only in regard 10 
thoſe Franks that lived elſewhere. Now, if ſeve- 
ral Burgundians, Alemans, or even Romans, ſhould 


have happened to have frequent diſputes, in a place 


where the Salic law was territorial, they muſt haye 
been determined by the laws of thoſe people; and 3 
great number of determinations agreeable to ſome. of 
thoſe laws muſt have introduced new cuſtoms inte 
the country. This explains extremely well the con- 
ſtitution of Pepin, It was natural that thoſe cuſy 


| toms. ſhould effect even the Franks, who liv: ed on 


the ſpot, in caſes not decided by the Salic — but 
it was not natural, chat they ſhould Prevail over the 
Salic law itſelf, _ ar ri 

Thus there were in each lace 1 an eſtabliſhed law, 
and received cuſtoms which ſerved as a lupplemens 
to that law when they did not contradict it. 

They might even happen to ſupply a law that 


was no way territorial; and to continue the ſame 


example, if a Burgundian was judged by the — ; 
of his own nation, in a place where the Salic law 
was territorial, and the caſe happened not to be Ex» 
plicitly mentioned in the very text of this law, 
there js no manner of doubt but judgment would 


have been paſſed upon him according to the cuſtom 5 


of the place, 
In the reign of king Pepin, the cuſtoms then eſta. 
ame force as the laws; but it 
was not long before the laws gave way to the cuſ- 
4 þ . Gs 


Chap, 1%, 


254 
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Chap. 12. 


(*) See 
Chap. 5. 
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toms. And as new regulations are general! 
dies that imply a preſenc evil, it may well 1 ima- 
gined that as early as Pepin's time, they began to 
prefer the cuſtoms to the eſtabliſhed laws. 
What has been ſaid, ſufficiently explains the man- 
ner in which the Roman law began ſo very early to 
become territorial, as may be ſeen in the edict of 
Piſtes; and how the Gothic law continued till in 
force, as appears by the ſynod of Troyes () aboye- 
mentioned, The Roman was become the. general 
erfonal lau, and the Gothic the particular perfonal 
hp conſequently the Roman law was territorial. 
But how came it, ſome will aſk, that the perſo- 
nal laws of the Barbarians fell every where into dif- 
uſe, while the Roman was continued as a territorial 
law in the Viſigoth and Burgundian provinces? 1 
anſwer, that even the Roman law Had very near the 
Tame fate as the other perfonal laws ; otherwiſe we 
ſhould ſtill have the Theodoſian code in thoſe pro- 
vinces where the Roman law was territorial, whereas 
we have the laws of Juftinian, Thoſe provinces 
retained ſcarce any thing more than the name of the 
country under the Roman or written law, than the 
natural affection which people have for their laws, 
eſpecially when they conſider them as privileges, 
and a few regulations of the Roman law which were 
not yet forgotten. This was however ſufficient to 


produce ſuch an effect, that when Juſtinian's com- 


pilement appeared, it was received in the provinces 
of the Gothic and Burgundian demeſne as a written 


law, whereas it was received only as written reaſon 


in | the ancient err of che F 85 
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c HA P., XIII. 


Difference berwers Be Badr Law e that of the Salian 
Franks, and that of the Ripuerian'] Pronks r r 
"wo nations. 3622 5 


\HE Salic . 3 Boor 
negative proofs ; that is; if a perſon braught Chip. 15 
EE —— Es 
by the Salic law to prove it, and it was not ſuffigi- 
ent for the accuſed to deny it; which is agreeable 
to the lanes df gina; tho; A 


verſe, ilch 


The ol of the . . 124 quite a dif- 
Feds ſpirit *; it was contented with negative proofs, 
and the perſcn againſt whom a demand or accuſation 
was brought, might clear himſelf in moſt caſes, by 
ſwearing in conjunction with a certain number of 
witneſſes that he had not committed the crime laid 


to his charge. The number () of witneſſes Who (0) Law of 
were obliged to ſwear, increaſed 1 1 Proportion to the —_ N 
importance of the affair; ſometimes it mounted to 6, 7, 8, & 
{*) ſeventy-two. The laws of the Alemans, Bava- cher: 
rians, Thuringians, F riſians, Saxons, Lombards, 62 _ 
and Burgundians, were formed on the ſame plan. AS & TS: vor 
thoſe of the Ripuarians. _ 

1 obſerved that the Salic law Aid not allow 0 ne- 
gative proofs. There was one I caſe however, in 


which they were allowed; but even then they were 
This relates to what Tacitas ſays, chat the Germans had | 


common cuſtoms, and particular cuſtoms. 
+ It was when an accuſation was brought againſt an Antruſtio, 


| that is, the king's vaſſal, who was ſuppoſed to be poſſeſſod of a 


Ee Lew dit 76. en Pactus logis Sas 


not 


| | * 
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. 2215, not admitted alone, and without the concurrence of 

Chap. 14. poſitive proofs. The plaintif (*) cauſed witneſſes 
(*) See the to be heard, in order to ground his action; the de- 
3 tit. fendant produced alſo witneſſes of his ſide; and the 
PaBur l. judge was to come at the truth by comparing theſe 
gi Salice. teſtimonies. * This practice was vaſtly different 
from that of the Ripuarian, and other barbarous 
laws, where it was cuſtomary for the party accuſed, 
to clear himſelf by ſwearing he was not guilty, and 
by making his relations alſo ſwear that he had told 
the truth. Theſe laws could be ſuitable only to a 
people remarkable for, their natural ſimplicity and 
candour ; we ſhall ſee preſently that the legiſlators 


1 were obliged to take proper methods to prevent their 
being abuſed. 


— 
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1 Another Difference. 5 =: 
. HE Salic law did not admit of the trial by 
14 combat; though it had been received by the 
17 e - laws of the Ripuarians () and of almoſt all (*) the 
1 3 59. barbarous nations. To me it ſeems, that the law of 
14 $. 4 combat was a natural conſequence, and a remedy of 
1 (*) See the the law which eſtabliſhed negative proofs. When 
14 note un- 
14 derneath, an action was brought, and it appeared that the de- 
1 fendant was going to elude it unjuſtly by an oath, 
| 19 what other remedy was left to a warlike man +, 
| if who ſaw himſelf upon the point of being confounded, 
Wal than to demand ſatisfaction for the wrong done to 
| 1 i - * According to the praclice now Seed in England. 
13 1 This ſpirit appears in the law of the Ripuarians, tit. 59. & 
Fi 4 & tit. 67. F. 5, and in the capitulary of Lewis the Pious, ad- 
Wl ded to the law of the Ripuarians in the year 803. art. 22. 
1 5 5 bim ? | 
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him; and even for the attempt of perjury? The Ha. 
Salic law, which did not allow of the cuſtom of ne- Chap. 14. 
gative proofs, neither allowed nor had any need of 
the trial by combat : but the laws of the Ripuarians 
(*) and of the other barbarous nations, who allow- (*) See 
ed the practice of negative proofs, were ee to chat law. 
eſtabliſh the trial by combat. 

Whoſoever will pleaſe to examine the two famous 


regulations + of Gundebald king of Burgundy con- 


cerning this ſubject, will find they are derived from 


the very nature of the thing. It was neceſſary, ac- 
cording to the language of the Barbarian laws, to 
reſcue the oath out of the hands of a en, who 
was going to abuſe it. 

Among the Lombards, the law of Rotharis 5 
mitted of caſes, in which a man who had made his 
defence by oath, ſhould not be ſuffered to undergo 
the fatigue of a duel. This cuſtom ſpread itſelf 
further: (*) we ſhall ſee preſently the miſchiefs that (o) See 
aroſe from it, and how they were obliged to return _ ha 


» * ards 
to the ancient practice. ike end. 


* The law of the Friſians, Lombards, Bavarians, Saxons, 
Thuringians, and Burgundians. 

＋ In the law of 3 tit. 8. f. 1. & 2. on criminal 
affairs; and tit. 45. which extends alſo to civil affairs. See alſo 
the law of the Thuringians, tit. 1. F. 31. tit. 7. F. 6. and tit. 8; 
and the law of the ans tit. 89; the law of the Bavarians, 
tit 8. chap. 2. G. 6. and chap. 3. F. 1. and tit. g. chap. 4. $. 4- 
the law of the Friſians, tit. 11. F. 3. and tit. 14. F. 4. the law of 
the Lombards, book i. tit, Lin F. 3. and tit. 35. F. 1. and book 


. 
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200% J Do not IN to deny, but that in hs na 
Chap. 15, & made in the code of the Barbarian laws, in the 
& 16. en added to that code, and in the body of 
the capitularies, it is poſſible to find ſome rext, 

where in fact the trial by combat is not a conſequence 
of the negative proof. Particular circumſtances 
might in the * of many ages give riſe to parti- 
cular laws. I ſpeak, only of the general ſpirit of 
the laws of the Germans, of their nature and vr mh ; 

] ſpeak of the ancient cuſtoms of thoſe people, that 
were either hinted at or eſtabliſhed by thoſe laws; ; 
wan this is the only matter in queſtion. 


CHAP. XVI. 


& the Ordeal, or trial by boiling water, eſtabliſhed 'y 
the Salic Law. 


HE Salic law * allowed of the ordeal, or trial 

by boiling, water; and as this trial was exceſ- 

Tit. 56. ſively cruel, the law of found an expedient to ſoften 
its rigour. It permitted the perſon who had been ſum- 
moned to make the trial with boiling water, to ran- 

lom his hand, with the conſent of the adverſe party. 

The accuſer, for a particular ſam determined by the 

law, might be ſatisfied with the oath of a few wit- 

neſſes, declaring that the accuſed had not committed 

the crime. This was a particular caſe in which the 


Salic law admitted of the negative proof. 
| ö 


* As alſo ſome other laws of the Barbarians. 


* - 
* 8 


This 


This trial was 2 5 1 agreed upon, * 
which, the law permitted only, but did not ordain. Chap. 16, 
The law gave a particular indemnity to the accuſer, & 15. oy 
who would allow the accuſed to make his UHefence 
by a negative proof: the plaintif was at liberty to 
be ſatisfied with the oath of the defendant, as he 
was at liberty to forgive him the injury. 

The law (*) contrived a medium, that before ſen- 0 Ibid, 

tence paſſed, . both parties, the one through fear of * 
a terrible trial, the other for the ſake of a ſmall i in- 
demnity, ſhould terminate their diſputes and put an 
end to their animoſities. It is plain, that when once 
this negative proof was over, nothing more was re- 
quiſite; and therefore that the practice of legal duels 
could not be a conſequence of chis Particular regu 
lation nf he aue Ia. 


N H A pP. XVII. 
Particular notions of our Anceſtors. 
T is atonithing that our anceſtors ſhould reſt 
the honour, fortune, and life of the ſubject, on 


things that depended leſs on reaſon than on hazard; 
and that they ſhould inceffantly make uſe of proofs 


incapable of convicting, and that had no manner of 


connexion either with innocence or guilt. 

The Germans who had never been ſubdued “, en- 
Joyed an exceſſive independence. Different families 
waged war F with each other, to obtain ſatisfaction 
for murders, robberies, or affronts. This cuſtom was 
: moderated by ſubjecting theſe hoſtilities to rules; 


2 This appears by what Tacitus hi omnibus 4 Habitus. 
ae 4 Yelleius Paterculus, lib. ii. cap. 118. ſays, tifat the Germans 


ecided all their diſputes * e. 
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SES! it was ordained that they ſhould be no longer com- 
Chap. 17, mitted but by the direction and under the“ eye of 
the magiſtrate. This was far preferable” to a general 
licence of annoying each other. 
As the Turks in their civil wars look upon the 
firſt victory as a deciſion of heaven in favour of the 
victor; ſo the inhabitants of Germany in their pri- 
vate quarrels conſidered the event of a combat as a 
decree of Providence ever attentive to Pupiſh” the 
criminal or the uſurper. | 
Tacitus informs us, that when one German nation 
intended to declare war againſt another, they en- 
deavoured to take ſome perſon priſoner whom they 
obliged to fight with one of their people, and by 
the event of this combat they judged of the ſucceſs 
of the war. A nation who believed that public 
quarrels could be regulated by a fingle combat, 
might very well think that it was proper alſo for 
deciding the diſputes of individuals. 
(J Law Gundebald (*) king of Burgundy was the prince 
ne] who gave the greateſt ſanction to the cuſtom of le- 
chap. xlv. gal duels. The reaſon he gives for this ſanguinary 
law, is mentioned in his edict. It is, fays he, in or- 
der to prevent our ſubjeds from atteſting by oath what 
they are not certain of, nay, what they know to be 
Gaube er falſe. Thus while the clergy () declared that an 
Agobard. impious law which permitted combats; the Burgun- 
dian kings looked upon that as a ſacrilegious law, 
which authoriſed the taking of an oath. - 
The trial by combat had ſome reaſon for it found- 
ed on experience. In a military nation, cowardice 
ſuppoſes other vices z it is as an argument of a per- 


* See the codes of Barbarian Jawd, and! in reſpect to lefs ancient 
times, Beaumanoir on the cultony of Beauvoiſis. 


ſon's 


—_ oF LAWS: 


| ſon's having reſiſted the principles of his education, 
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of his being inſenſible of honour, and of having re- Chis. 15. 


fuſed to be directed by thoſe maxims which govern 
other men; it ſhews that he neither fears their con- 


tempt, nor ſets any value upon their eſteem. Men 


of any tolerable extraction ſeldom want either the 
dexterity requiſite to accompany ſtrength, or the 
ſtrength neceſſary to concur with courage; becauſe 
as they ſet a value upon honour, they are practiſed 
of courſe in things without which this honour can- 
not be obtained. Beſides, in a military nation, where 
ſtrength, courage, and proweſs are eſteemed, crimes 
really odious are thoſe which ariſe from impoſture, 
fineſſe, and cunning, that is from cowardice. 


With regard to the trial by fire, after the party | 


accuſed had put his hand on a hot iron or in boiling 
water, they wrapt the hand in a bag and ſealed it 


up: if after three days there appeared no mark, he 


was acquitted. Is it not plain, that amongſt a people 
inured to the handling of arms, the impreſſion made 
on a rough or callous ſkin by the hot iron, or by 


boiling water, could not be ſo great as to be ſeen 


three days afterwards? And if there /appeared any 
mark, it ſhewed that the perſon who had undergone 


the trial was an effeminate fellow. Our peaſants 


handle hot iron with their callous hands as much as 
they pleaſe; and with regard to the'women, the hands 
of thoſe who work hard, might be very well able 
to reſiſt hot iron. The ladies* did not want cham- 
pions to defend their cauſe; and in a nation where 
there was no luxury, there was no middle ſtate. _ 


11. bs 5 3 bot 


See Belbatabi cuſtom of Beauvoiſis, chap. bel. See alſo the 
law of the Angli, chap. xiv. where the trial by N water is 


only a ſubſidiary proof. 


_ E SPIRIT 
1 5 — By the law of the (05 Thurin gians a 'wortan Ae 
Chap. 17, cuſed of adultery was Conde to the trial by 
& 180 boiling water, only when there was no chan mipion to 
G Tit. 14. defend her; and the law of the (*) Ri pua rians ad- 
(*) Nep. mits of this trial, only when a perſon ad no wit- 
31, 8. (5:14 
neſſes to appear in his juſtification, Now a woman 
that could not prevail upon any one relation to de- 
fend her cauſe, or a man that could not produce one 
ſingle witneſs to atteſt his honeſty, were om thoſe 
very circumſtances ſufficiently convicted. © 
I conclude therefore, that under the circumſtances 
of time in which the trial by combat, and the trial 
by hot iron and 8 water obtained, there was 
ſuch an agreement between thoſe laws and the man- 
ners of the people, that the laws were not fo pro- 
i ductive of injuſtice as they were in themſelves un- 
oh | | Juſt, that the effects were more innocent than the 
a 
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cauſe, that they were more contrary to equity than 
prejudicial to its rights, more unreaſonable than 
tyrannical. ö 
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CHAP. XVIII. 


In what manner the "fer of judicial Combats eine 
ground. 
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1 it might be inferred, that the cuſtom of Jjadieial 
"1 | combats was not eſtabliſhied among the Franks; for 
„ akter having repreſented | to this prince the iuſes of 
| 14 the law of Gundebald, he deſires * that private diſ- 
4} ; putes ſhould be decided i in Bufgundy By the law of 
1. * 1 dhe F ranks. But as it is well, known from other 
| , Wi: gi Placere Domino noftro 4 66s tranferret ad begem Fri r@nco- 
"oo n. 
1 4 Ee 
1 quarters, 
VIM! | s | 
1 


o Laws 


quarters, that the trial by combat prevailed at that 13 
time in France, this has been the cauſe of ſome per- per- Chap. 18. 
plexity. However the difficulty may be ſolved be 
what I have ſaid ; the law of the Salian Franks did 
not allow of this kind of trial, and that of the Ri- : 
puarian Franks () did. () See this 
But, notwithſtanding the clamours of the clergy, ——_ 

the cuſtom of judicial combats gained ground con- 5 tit. 4 
tinually in France; and I ſhall make it appear pre- 9. 5- 
ſently that the clergy themſclues: were in n. Pan 

the occaſion of it. 

It is the law of tlie Koat wat farhither: us 

with this proof. There has been long fince a deteſtable 
cuſtom introduced, ſays the preamble to the conſtitu- 
tion of (*) Otho II. This is, that if the title to an 2 
eſtate was ſaid to be falſe, the perſon who claimed 7. * _ 
under that title made oath upon the goſpels, that it — 5 
was genuine; and without any further judgment be. _ ü. 
took poſſeſſion of the eſtate: ſo chat they who would : — 34 
perjure themſelves, were ſure of gaining their point. 

The emperor Otho I. having cauſed himſelf to be 
crowned at Rome (*), at the very time that a coun- (0 The 
cil was held there under pope John XII, all the“ “ 952. 
lords * of Italy repreſented. to the emperor the 
neceſſity of enacting a law to reform this horrid 
_abuſe. The pope and the emperor were of opinion, 

that the affair ſhould be referred to the council, 

which was to be ſhortly held ꝶ at Ravenna. There 

the lords made the ſame repreſentations, and repeated 

their inſtances: but the affair was put off once more 

* 4b Italiæ us,” mu- 
tath . 1 Aires. Lowe of the Lombards, b book 


. tit. 55. chap. 34. 


8 + It was held in the year 967, in the preſence of pope John 
* XII. and of the emperor Otho I. 
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* N 1 under pretence of the abſence of particular perſons. 
Chap. 18. When Otho II. and Conrad“ king of Burgundy 
arrived in Italy, they had a conference at Verona , 
with the Italian lords ||; and at their repeated re- 
monſtrances, the emperor, with their unanimous 
conſent, made a law, that whenever there happened 
any diſputes about inheritances, and one of the par- 
ties inſiſted upon the legality of his title, and the 
other maintained its being falſe, the affair ſhould 
be decided by combat; that the ſame rule ſhould 
be obſerved in conteſts relating to fiefs ; and that the 
clergy ſhould be ſubject to the ſame law, but ſhould 
fight by their champions. Here we fee that the 
nobility inſiſted on the trial by combat, becauſe 
of the inconveniency of the proof introduced by 
the clergy; that notwithſtanding the clamours of 
this nobility, the notoriouſneſs of the abuſe which 
called out loudly for redreſs, and the authority of 
Otho who came into Italy to ſpeak and act as maſter, 
ſtill the clergy. held out in two councils; in fine, 
that the joint concurrence of the nobility and princes 
having obliged the clergy to ſubmit, the cuſtom of 
judicial combats muſt have been conſidered as a pri- 
vilege of the nobility, as a barrier againſt injuſtice, 
and as a ſecurity of property, and from that very 
moment this cuſtom muſt have gained ground. 
This was effected at a time when the power of the 
-emperors was great, and that of the popes incon- 
fiderable; at a time when the Qtho's came to revive 
the dignity of the empire in Italy. 


„Oo che ſecond's undle, ſon to Nees, 0 120 an of 
Transjuran Burgundy. | 


In the year 988. | | 
t Cum in hoc ab omnibus imperiales aures 5 — Law of 
the i book ii. tit. 5 5. chap. 34. 


* 


I ſhall 


* 


O F -L AWS. 


what has been above ſaid, namely that the cuſtom 
negative proofs produced that of judicial combats. 


The abuſe complained of to the Otho's, was that a 


perſon who was charged with having a falſe title to 
an eſtate, defended himſelf by a negative proof, de- 
claring upon the goſpels it was not falſe. What 


was it they did to reform this abuſe? TOM revived | 


the cuſtom of judicial combats. 

I was in a hurry to ſpeak of the conſtitution of 
Otho II. in order to give a clear idea of the diſputes 
between the clergy and the laity of thoſe times. 


There had been indeed a conſtitution of * Lotharius 


I. of an earlier date, who, upon the ſame com- 


plaints and diſputes, being deſirous of ſecuring the 


juſt poſſeſſion of property, had ordained that the no- 
tary ſhould make oath that the deed or title was not 


forged; and if the notary ſhould happen to die, 


the witneſſes ſhould be ſworn who had ſigned it. 
The evil however ſtill continued, till they were 
obliged at length to have recourſe to the remedy 
abovementioned, 


Before that time, I find, that in the general aſſem- 


blies held by Charlemain, the -nation repreſented to -. 


265 
I ſhall make one refletion which will corroborate Bo OR 


of of er 


him (), that in the actual ſtate of things it was ex- (*) In the 


tremely difficult, but that either the accuſer or the 


law of the 
Lombards 


accuſed muſt forſwear themſelves ; and that for this book ii. 
reaſon it was much better to revive the judicial = 55. J. 


combat; which was accordingly done. 


The uſage of judicial combats gained ground 
among the Burgundians, and that of the oath was 


In the law of the Lombards, book ii. tit. 55. $. 3 3. In the 


copy which Muratori made 11 of, it is attributed to the emperor 


Guido, 
limited. 


\ * 


% THE SPIRIT 
Boot limited. Among the Goths the laws of Chainda- 


Chip: 100 ſuinthus and Receſſuinthus left not the leaſt veſtige 


of the trial by combat; this cuſtom had been re- 
ſtrained by the clergy: But in proceſs of time * 
thoſe people put a ſtop to the violence which they 
had ſuffered in this reſpect. b 2 2h. 


* 


The firſt kings of the Lombards gave a check to 
(*) See in the () cuſtom of judicial combat. Charlemain (b), 


the law of . | J 
1 Lewis the Pious, and the Otho's, made divers gene- 


bards, ral conſtitutions, which we find inſerted in the laws 
book i. of the Lombards, and added to the Salic laws, 
ray oy whereby the practice of legal duels, at firſt in eri- 
23. & minal, and afterwards in civil affairs, obtained a 
1 greater extent. They knew not what to do. The 
4. & 5. &. negative proof by oath had its inconveniences z 
tit. 55. §. that of legal duels had its inconveniences alſo: hence 


.. they often changed according as the one or the other 


lations of affected them moſt. 


my On the one hand the clergy were pleaſed to ſee, 


15. that that in all ſecular affairs people were obliged to have 
of Luit- recourſe to the altars : and on the other, a haughty 


— nobility were fond of maintaining their rights by 


book ii. the ſword. | 
tit. 55. I would not have it inferred, that it was the clergy 
23: who introduced the cuſtom ſo much complained of 


In palatio quoque, Bera comes Barcinonenſis, cum impeteretur 
a quodam Sunila, & infidelizatis argueretur, cum eod-m ſferundum 
Jegem propriam utpote quia utergue Gothus, erat, equeſiri prælio con- 
ale eft & victus. I cannot recollect where I had this paſſage 
Om. 6 > | 

I The judicial oaths were made at that time in the churches, 
and during the firſt race of our kings there was a Chapel. ſet 
apart in the royal palace, for the affairs that were to be thus 
decided. See the Formula's of Marculfus, book i. chap. 38. 
The laws of the Ripuarians, tit. 59. F. 4. tit. 65. $.5. The hiſ- 
tory of Gregory of Tours, the capitulary of the year 803. added 
to the Salic law. 8 . VV 

5 uy 
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by the able. This cuſtom was derived from Los = 
al fpirit of the Barbarian laws, and from the eſta- Chap. 18. 
bliſkment of negative proofs. But a practice that 
contributed to the impunity of ſuch a number of 
criminals, having given ſome people reaſon to think 
that it was proper to make uſe of the ſanctity of 
the churches in order to ſtrike terror into the guilty, 
and to intimidate perjurers, the clergy maintained 
this uſage and the practice that attended it; for in 
other reſpects they were abſolutely averſe to nega- 
tive proofs. We find in Beaumanoir (e), that this () Chap. 
kind of proof was never allowed in eccleſiaſtic 39: P's: 
_ courts ; which contributed greatly without doubt to 
its ſuppieſſion, and to weaken in this reſpect the re- 
gulation of the codes of the Barbarian laws. 
This will convince us more ſtrongly of the con- 
nexion between the uſage of negative proofs, and 
that of judicial combars, of which I have ſaid ſo 
much. The lay: tribunals admitted of both; and 
both were rejected by the eccleſiaſtic courts. 
1 In chuſing the trial by duel, the nation followed 
its military ſpirit; for while the trial by duel was 
eſtabliſned as a divine deciſion, the trials by the 
croſs, by cold or boiling water, which had been alſo 
regarded as divine deciſions, were aboliſhed. 
Charlemain ordained, that if any difference ſhould 
ariſe between his children, they ſhould be terminated 
by the judgment of the croſs. Lewis the Pious ®, 
confined this judgment to ecclefiaſtic affairs; his 
Ton Lotharius aboliſhed, it in all cafes : nay he abo- | 
Hſhed Þ even the trial by cold water. 


we find hjs'conflitutions inſerted in the law of the Lombards, 
and at the end of the Salic laws. 


In a conſtitution inſerted i in the lay e of the Lombards, book 
P. UE. 35. §. 31. OO 


2 I do 


— 


(o) In the 
year 1200. 


(9 Cuſ- 
tom of 
Bear- 
voiſis, 


chap. 39. 


THE,SPIATT 


J do not pretend to ſay that at a time when ſo 
few uſages were univerſally received, theſe trials were 
not revived in ſome churches ; eſpecially as they 
are mentioned in a charter (*) of Philip-Auguſtus : 
but I affirm they were very little uſed. Beauma- 
noir (*), who lived at the time of S. Lewis, and a 
little after, enumerating the different kinds of trials, 


' mentions that of judicial combat, but not a word of 


the others. 


CHAP. XIX. 


3 new reaſon of the Diſuſe of the Salic. and Roman 
Laws as alſo of the cee. 


Have already mentioned the reaſons chat occa- 

ſioned the diſuſe of the Salic and Roman laws, 
as alſo of the Capitularies; here I ſhall add that the 
principal cauſe was the great extent given to judi- 
ciary combats. 

As the Salic laws did not admit of this cuſtom, 
they became in ſome meaſure uſeleſs, and fell into 


oblivion. In like manner the Roman laws, which 
alſo rejected this cuſtom, were laid aſide: their 


whole attention was then taken up in eſtabliſhing 
the law of judicial combats, and in forming a pro- 
per digeſt of the ſeveral caſes that might happen on 
thoſe occaſions. The regulations of the capitularies 


became alſo of no manner of ſervice. Thus it is 


that ſuch a number of laws loſt all their authority, by 
without our being able to tell the preciſe time it Was 
loft ; they fell into oblivion, and we cannot find any 


others that were ſubſtituted i in their place. 5 


its written laws might very eaſily fall into diſuſe. 


Such a nation had no need of written laws; » hence 


if | 
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If there happened to be any diſputes between two Boo 
parties, they had only to order a ſingle combat. For Chap = 
this no great knowledge or abilities were requiſite. | 
All civil and criminal actions are reduced to facts. 
*Tis upon theſe facts they fought; and not only the 
ſubſtance of the affair, but likewiſe the incidents and 
imparlances were decided by combat, as Beaumanoir 
(s) obſerves, who produces ſeveral inſtances. (te) Chap. 
I find that towards the commencement of the third 61. Pg 
race, the juriſprudence of thoſe times related entirely 2G 
to perſonal quarrels, and was governed by the 
point of honour. If the judge was not obeyed, he 
inſiſted upon ſatisfaction from the perſon that had 
contemned his authority. At Bourges, if (®) the () Char- 
provoſt had ſummoned a perſon, and he refuſed to ter of 


- hi OO WEN? 11 Lewis the 
come, his way of proceeding was to tell him, © 7 Fat in the 
* ſent fl or thee, and thou didft not think it worth year 1145 
* thy while to come; 1 demand therefore ſatisfaction 2 


Collection 
for this contempt.” Upon which they fought, of Ordi- 


Lewis the Fat reformed this cuſtom he nances. 


The cuſtom of legal duels prevailed (*) at Or- 0 _ 


leans, even in all demands of debt. Lewis the Young of Lewis 


declared, that this cuſtom ſhould take place only i 
when the demand exceeded five ſous, This ordi- 1168, in 


nance was a local law; for in St. Lewis's time (I) it the Col- 


ection of 
was ſufficient that the value was more than twelye 8 


deniers. Beaumanoir (n) heard a gentleman of the ces. 
law affirm, that formerly there had been a bad cuſ- 22 


Beauma- 
tom in France, of hiring a champion for a certain noir, chap. 


time to fight their battles in all cauſes. This ſhews, 2 = hs 


that the uſage of judiciary combats muſt have had in 8. the 


at that time a prodigious extent. cuſtom of 
| | 5 Beau- 
voiſis, 
chap. 28. 


CH A P. peg 223. 


=] THE SPIRIT 


9 l c HAP. XX. 
Origin of the point of Honour. | 


«Se + a 


(SLAP E meet with inexplicable enigma” s. in the 
Chap. 20. codes of the laws of the Barbarians. The 


(*) Addi- law of (a) the Friſians allows only half a ſou in 
no fapien- compoſition to a perſon that had been beaten with 
lemari, 2 ſtick; and yet for ever ſo ſmall a wound it allows 
tit. 5. more. By the Salic law, if a freeman gave three 
blows with a ſtick to another freeman, he paid three 
ſous; if he drew blood, he was puniſhed as if he 
had wounded him with ſteel, and he paid fifteen 
ſous : thus the puniſhment was proportioned to the 
greatneſs of the wound. The law of the Lom- 
i. bards (o) eſtabliſhed different compoſitions for one, 
two, three, four blows; and ſo on. At preſent a 
ſingle blow is equivalent to a hundred thouſand. | 
L The conſtitution of Charlemain inſerted in the 
Book Jaw (e) of the Lombards, ordains, that thoſe who 
&. 23. Were allowed the trial by combat, ſhould fight with 
baſtons. Perhaps this was out of regard to the 
clergy ; or probably, as the uſage of legal duels 
gained ground, they wanted to render them leſs 
ſanguinary. The capitulary * of Lewis the Pious 
allows the liberty of chuſing to fight either with 
the ſword or baſton. In proceſs. of time none bar 
% see bondmen fought with the baſton (). 


Beauma- 


noir, chap. Here I ſee the farſt riſe and formation of hs par- 
64. . Pag. ticular articles of our Point of honour. The ac- 


328. cuſer began with declaring in the preſence of the 

| judge, that ſuch a perſon had committed ſuch an 
( Abid. action; and the accuſed made anſwer, that he lied (); 

upon which the judge gave orders for the duel. "at 

* Added to the Salic law in $19. 
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became then an eſtabliſhed rule, that whenever a hn | 
perſon had the lie given him, it was incumbent « ON Chap. 20. 
him to fight. 

Upon a man's () dackering he would fight, he () See 
could not afterwards depart from his word; if he we 
did, he was condemned to a penalty. Hence this 3. pag. 25. 
rule enſued, that whenever a perſon had engaged his & 329. 
word, honour forbad him to recal it. | 

Gentlemen * fought one another on horſeback, 
and armed at all points; villains + fought on foot, 
and with baſtons. Hence it followed, that the baſton 
was looked upon as the inſtrument of inſults and 
affronts ; 4 becauſe, to ſtrike a man with it, was 
treating him like a villain. 

None but villains fought with their | face unco- 
vered : fo that none but they could receive a blow 
on the face, Therefore a box on the ear became. 
an injury that muſt be expiated with blood, becauſe 
the perſon who received it, had been treated as a 
villain. 

The ſeveral people of Germany were no leſs ſen- 
ſible than we, of the point of honour; nay, they 


were more ſo. Thus the moſt diſtant relations took 


a very conſiderable ſhare to themſelves in every af- 


front, and on this all their codes are founded. The 

law (o) of the Lombards ordains, that whoſoever ( 1 75 
goes attended with ſervants to beat a man by r 
Priſe, in order to load him thereby with ſhame, and 


See in regard to the arms of the combatants, Beaumanoir 
chap. 61. pag. 308. and chap. 64 pag. 328. 2 
F Thid. chap. 64. pag. 328. dee ſo the charters of S. Au- ö 
bin of Anjou, quoted by Galland, pag. 263. FEES 
Among the Romans it was not infamous to be beaten wich a 
ſtick, lege ictus fuſtium, de tis qui notantur infamia. _ 
[| They had only the baſton and buckler. Beaumanoir, chap. 


wa Pas. 328. 


. WW 4 
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1 * to render him ridiculous, ſhould pay half the com- 
5 7 ria poſition which he would owe if he had killed him Cs: 


0) Book i. and if through the fame motive he tied or bound 
1 Co * him, he ſhould pay three _ of the ſame « com- 


sn. Gy _ 


Let us then conclude, . our n po were 
extremely ſenſible of affronts ; but that affronts of a 


particular kind, ſuch as being ſtruck with a certain 


inſtrument on a certain part of the body, and in a 
certain manner, were as yet unknown to them. All 
this was included in the affront of being beaten, and 


in this caſe, the proportion of the exceſs conſtituted 
the — of the outrage. | 


CHAP. XXII. 


A new reflexion upon the point of Honour among 


the Germans. 


(*) De TY Was a great infamy, ſays Tacitus (t), among the 


moribus 


3 Germans, for @ perſon to leave his buckler be- 4 
un. ind bim in battle; for which reaſon a great many 


after a misfortune of this kind have deſtroyed them- 
(*) In the ſelves. Thus the ancient Salic law () allows a com- 


Pafus poſition of fifteen ſous to any perſon that had been 


724 37 injuriouſly reproached with having left his buckler 


behind him. 


When Cuemii * amended the Salic 15 be 5 


allowed in this caſe no more than three ſous in com- 
poſition. As this prince cannot be ſuſpected of hav- 
ing had a deſign to enervate the military diſcipline z 
it is manifeſt that this change was owing to that of 
the arms, and that from this change of arms a _ 
E s of uſages derive their origin. 


2 de have both the ancient law and that which was. amended 


CHAP. 


"vt this prince. 
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0 UR connexion W wi fair ſex is undd on 6 0 


the happineſs attending the pleaſure of enjoy- XXVII. 
ment; on the charms of loving and being beloved; Chap. 22. 


and likewiſe on the deſire of pleaſing the ladies, be⸗ 
cauſe they are moſt penetrating judges in reſpect to 
part of thoſe things which conſtitute perſonal merit. 
This general deſire of pleaſing produces gallantry, 
which is not indeed love itſelf, but the delicate, the 
volatile, the perpetual diſſembler of love. 
According to the different circumſtances of every 
country and age, love inclines more to one of thoſe 
three things, than to the other two. Now I main- 
| tain, that the prevailing ſpirit at the time of our ju- 
dicial combats, muſt Ute have been mat of 
gallantry. - _ 


fit for inchantment about him, the judge ordered 
them to be taken from him, and obliged him to 


only on the vulgar opinion; it was fear (which has 
been ſaid to have invented ſo many things) that 
made them imagine this kind of preſtiges. As in 


the ſingle combats, the champions were armed at all 


ſive and defenſive kind, thoſe of a particular temper 


tainly have turned che brains of a 2.0 many 
poop. 2 9; : ft RIES 


Hence 


{wear he had no more. This law could be founded 


points; and as with heavy arms, both of the offen- 


and force were of infinite advantage; the notion of 
ſome champions. having inchanted arms, muſt cer- 


I find in the law of the Lowbirds (05 that if one (% Boo ii, 
of the two champions was found to have any herbs vit. 55 
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Hence aroſe the marvellous ſyſtem of chivalry. 
The minds of all ſorts of people quickly imbibed 
| theſe extravagant ideas. Then it was that in ro- 
mances they beheld knight-errants, necromancers, 
fairies, winged or intelligent horſes, inviſible or in: 
vulnerable men, magicians who onucerned themſelves 
in the birth and education of great perſonages, in- 
chanted and diſinchanted palaces, a new world in the 
midſt of the old one, and the ordinary courſe of 
nature left only to the lower claſs of mankind. 

 Knight-errants always in armour, in a part of the 
Bee full of caſtles, forts, and robbers, found ho- 
nour in puniſhing injuſtice, and in protecting weak- 
neſs. Hence our romances abound with gallantry 
founded on the idea of love, joined with you of 
ſtrength and protection. vr 

Such was the original of gallantry, wha they 
formed to their imaginations an extraordinary ſet of 
men, who at the ſight of virtue joined with bea 
and diſtreſs, were inclined to expoſe themſelves: to 
all hazards for their ſake, and to endeavour to * 
them in the common actions of life. 

Our romances of chivalry flattered chis delire of 
pleaſing, and communicated to a part of Europe 
that ſpirit of gallantry, which we may venture to 
_ affirm was very little known to the antients.  - 

The prodigious luxury 'of that immenſe city 
Rome, flattered the idea of ſenſible pleafures. A 
certain notion of rangi. in the fields of Greece, 
gave riſe to the deſcription. of ſoft and amorous 
ſentiments. The idea of knight · errants, protectors 


of the virtue. and beauty of the fair-ſex, has "PO 
to that of gallantry. 


* Sce the Greek romances of the middle we. 
i This | 


A A --aa ww ww ww © cr 


— > . = A we 


Or LA © ans 
This fpirit was continued by the ouſtom of tourna- 5 00k 
ments, which, uniting the rights of valour and love, — ” — 


added ſtill a great g to gallantry. | & 24, 


2 H A P. XXIII. 
Of the code of Taws on Judicial combats. 


OME perhaps will have a euriolity xv ſee chis 

abominable cuſtom of judiciary combat reduced 
to principle, and to find a code of ſuch extraordi- 
| nary laws. Men, though reaſonable in the main, 
reduce their very prejudices to rule. Nothing was 
more contrary to good ſenſe, than thoſe combats» 
and yet when once this point was laid down, a kind 
of prudential management was uſed in carrying it into 
execution. 


maT 7 I. 


ee 


FY 
4 


In order to be thoroughly acquainted wich the 
juriſprudence of thoſe times, tis neceffary to read 
with attention the regulations of 5. Lewis, who 
made ſuch great changes in the judiciary or- 
der. Defontaines was cotemporary with that prince: 
Beaumanoir wrote after * him; and the reſt lived 
ſince his time. We muſt therefore look for the an- 


tient practice in the amendments that have been 
made of it. | 


_CH AP. XXIV. 
Rules eftabliſhed i in the judicial cali; 


We there happened (ti) „ 1 

(*) Beau- 
cuſers, they were obliged to agree among manoir, 
themſelves that the action might be carried on by a chap. 6. 


ſingle proſecutor; and if they could not agree, the per- = "Wt; 
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In the year 1283. | 
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276 THE SPIRIT 
Book ſon before whom the action was brought, ine 


- XXVIIL 


Chap. 24. One of them to proſecute the quarrel. 
(% Beau- When (*) a gentleman challenged a villain, be 


47 was obliged to preſent himſelf on foot with buckler 
a 


pag. 328. and baſton ; but if he came on horſeback, and 


armed like a gentleman, they took his horſe and his 
arms from him; and {tripping him to his ſhirt, 
they obliged him to fight in that condition with the 
villain, 

(?) Ibid. . Before the combat the () magiſtrates ordered three 

Pag. 33% banns to be publiſhed. By the firſt the relations of 
the parties, were commanded to retire ; by the ſe- 
cond the people were warned to be ſilent ; and the 
third prohibited the giving any aſſiſtance to either 
of the parties, under ſevere penalties z nay, even on 
pain of death, if by this aſſiſtance either of the com- 
batants ſhould happen to be vanquiſhed. | 

(©) Ibid. The officers belonging to the civil magiſtrate (©) 
guarded the liſt or incloſure where the. battle was 
fought ; and in caſe either of the parties declared 
himſelf deſirous of peace, they took particular no- 
tice of the actual ſtate in which things ſtood at that 
very moment, to the end that they might be re- 
ſtored to the ſame ſituation, in caſe they . not 

0%) Ibid, come to an accommodation (d). 

When the pledges were received either for a crime 
or for falſe judgment, the parties could not make 
up the matter without the conſent of the lord : and 
when one of the parties was overcome, there could 
be no accommodation without the permiſſion of 

the count , which had ſome analogy to our Wan 
of grace. 


N Tze great vaſſals had parjicular privileges, | . 
| | Pe ut 


1 


F LAN "2 
But if it happened to be a capital crime, and the — K 
lord, corrupted by preſents, conſented to an accom- Chis TE 
| modation ; he was obliged to pay a fine of ſixty li- 
vres, and the right * he had of puniſhing the male- 
factor devolved to the count. i 
There were a great many people incapable either 
of offering, or of accepting battle. But liberty was 
given them in trial of the cauſe to chuſe a champion; 
and that he might have a ſtronger intereſt in defend- 
ing the party, in whoſe behalf he appeared, his 
hand was cut off if he loſt the battle . | 
| When capital laws were made in the laſt century 
againſt duels, perhaps it would have been ſufficient. 
to have deprived a warrior of his military capacity, 
by the loſs of his hand; nothing in general being a 
greater mortification to mankind than to ſurvive the 
loſs of their character. F 
When (e) in capital caſes the duel was fought by (e) Beau- 
champions, the parties were placed where they could manoir, 
not behold the battle; each was bound with — _ 
the cord that was to be uſed at his execution, in caſe 
his champion was overeome, - | 
The perſon that ſuccumbed in battle, did not al- 
ways loſe the point conteſted ; if, for inſtance (d), (%) Ibia. 


they fought on an imparlance, he loft only the chap. 61. 
unparianee, .:-. --: | pag. 309. 


4 


. Beaumanoir, chap. 64. pag. 330. fays, he loft his juriſdic- 
tion : theſe words in the 2 — of thoſe days have not a general 
ſignification, but a ſignification limited to the affair in queſtion. 
Defontaines, chap. 21. art. 29. | 

+ This cuſtom, which we meet with in the capitularies, was 
ſtill ſubſiſting at the time of Beaumanoir, See Som 61. pag. 
$a | | 
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Book 
XXVIII. 


Chap. 25. 


(©) Beau- 
manoir, 
chap. 61. 
pag. 308. 


THE SPIRIT 


CHAP. XXV. 


Of the bounds preſcribed to the cuſtom of judicial 
combats. 


HEN pledges of battle had been received 
upon a civil affair of ſmall importance, the 
lord obliged the parties to withdraw them. 

If a fa& was notorious (*), for inſtance, if a man 
had been aſſaſfinated in the open market-place, then 
there was neither a trial by witneſſes, nor by combat; 


ibid. chap. the judge gave his decifion from the notoriety of the | 


43. pag. 
239. 


(f) Beau- 
manoir, 


chap. 61. 
PAS" 34> 


See alſo 
Defon- 
taines, 
chap. 22. 
art. 24. 
(5) Beau- 
manoir, 
chap. 63. 
pag. 322. 
(*) Ibid. 


0% Ibid. 


(*) Beau- 
manoir, 


chap 


wanted to avenge his death ; 


fact. 

When the court of a lord had often terme 
after the ſame manner, and the uſage was thus 
known (*), the lord refuſed to grant the parties the 
privilege of duelling to the end that the uſages 
might not be altered by the different events of the 
combats. 

They were not allowed to infiſt upon duelling but 
for (s) themſelves, for ſome one belonging to their 
family, or for their liege lord. 

When the accuſed had been acquitted (), another 
relation could not infiſt on fighting him; otherwiſe | 
difputes would never be terminated, 

If a perſon appeared again in public, whoſe rela- 
tions, upon a ſuppoſition of his being murdered, 
there was then no 
room for a combat: the ſame may be ſaid () if by 
a notorious abſence the fact was proved to be im- 
poſſible. | 

If a man (*) who had beim mortally wounded, 
had diſculpated before his death the perſon accuſed, 


pag. 32 - and named another, they did not proceed to a 


duel; b 5 


6 5 LAWS. 


duel; but if he had mentioned nobody, his dectird- 
tion was looked upon only as a forgiveneſs on his 
death-bed ; the proſecution was continued, and even 


among gentlemen they could make war againſt each 
other. 


When there wats 4 war, atid one of their relations 
had given or received pledges of battle, the right 


279 
Book 
XX VII.) 
Chap. 2 1 


of war ceaſed z for then it was thought that the par- 


ties wanted to purſue the ordinary courſe of juſtice, 
wherefore he that continued the war would have been 
ſentenced to repair all damages. 

Thus the practice of judiciary combat had this 
advantage, that it was apt to change a general into 
| a particular quarrel, to reſtore the courts of judica- 
ture to their authority, and to reduce to a civil ſtate 


thoſe who were no longer governed but by the law of 
nations. 


As there are an infinite number of wiſt things 


that are managed in a very fooliſh manner; fo 


there are many fooliſh things that are very wiſely 
conducted. 


When a man (), who was appealed of a crime, () Beau- 


viſibly ſhewed that it had been committed by the 


manoir, 
chap. 63. 


appellant himſelf there could be then no pledges of pag. 324. 


battle: for there is no criminal but would prefer a 
duel of uncertain event to a certain puniſhment. 
There were no duels (*) in affairs decided by ar- 


( Ibid. 


biters, or by eccleſiaſtic courts ; nor in caſes relating Pas. N 


to women's dowries. 

A woman, fays Beaumanoir, cannot fight. If a 

woman appealed a perſon without naming her cham- 

pion, the pledges of battle were not accepted. It 

Was alſo requiſite, that a woman ſhould be autho- 
T4 | rized 
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B n : 
Book. rized (: ) by her baron, that is by her huſband, to 


Chap. 25, appeal ; but ſhe might be appealed | without this 
& 26. authority. 


If either the appellant (% or the appellee were un- 


(0% Beau- der fifteen years of age, there could be no combat. | 


tanoir, 


thay. 6, They might order it indeed in diſputes relating to 


P.323 .See orphans, when their guardians or truſtees were will- 


alſo what ing to run the riſk of this procedure. 
T haveſaid 


in tbeisch Ihe caſes in which a bondman was allowed to fight, 


book. are, I think, as follows. He was allowed to fight 
another bondman; he was allowed to fight a freeman, 
or even a gentleman, in caſe they were appellants; 
(?) Beau- but if he was the appellant (?) himſelf, the other 
a» 2. Might refuſe to fight; and even the bondman's lord 
p. 03. 
p. 322. had a right to take him out of the court. The bond- 
(1) Dẽſon- man might by his lord's charter (*) or by uſage, 
WAGs ch. fight with any freeman ; and the church * pretended 
22. ar 


due ta her by the _ 


© 4 Þ. x3v1. 


97 the Judiciary combat between one of the ee 


end one of the witneſſes, 


0 Chap. Eaumanoir informs us (*) that a perſon who ſaw 
O1.P-3 13» 
elude the ſecond, by telling the judges, that his ad- 
verſary produced a falſe and ſlandering witneſs ; 
and if the witneſs was willing to maintain the quar- 
rel, he gave pledges of battle. They troubled them- 
- ſelves no further about the inqueſt; for if the wit- 
* Habeant bellandi et teſtificandi licentiam. Charter of Lewis the 


Pat. in the year 1118. ae 
t Ibidem. 


nels 


to this right for her bondmen, as a mark of reſpect 7 


a witneſs going to ſwear againſt him, might 


1 — — 
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neſs was overcome, it was decided, that the party Boox 
had produced a falſe witneſs, and he loſt his cauſe. Chap 5 1 


It was neceſſary the ſecond witneſs ſhould be pre- 


vented from ſwearing; for if he had made his 


atteſtation, the affair would have been decided by 
the depoſition of two witneſſes. But by ſtaying the 


ſecond, the depoſition of the firſt witneſs was of no 
manner of uſe. 


The ſecond witneſs wins thus rejected, the party 


was not allowed to produce any others, but he loſt 


his cauſe : in caſe however there had been no pledges 
of battle, he might produce other witneſſes. 


Beaumanoir obſerves, (*) that the witneſs might (1) Chaps 
ſay to the party he appeared for, before he made his ® 49 39 


depoſition: I do not care to fight for your quarrel, 


nor to enter into any debate; but if you are willing to 


ſtand by me, I am ready to tell the truth. The 


party was then obliged to fight for the witneſs, and 
if he happened to be overcome, he did not loſe his 


cauſe ®, but the witneſs was rejected, 


This, I believe, was a limitation of the antient 
cuſtom ; and what makes me think ſo, is, that we 


find this uſage of appealing the witneſſes, eſtabliſhed 


in the laws of the (*) Bavarians and (*) Burgun- 2 


| dians, without any reſtriction. 


I have already made mention of the conſtitution 
of Gundebald, againſt which Agobard + and 
S. Avitus ꝓ made ſuch loud complaints. pen 


tg. 


& the accuſed (ſays this Prince) produces witneſſes 
© to ſwear that be has not committed the crime, the - 


$« accuſer may challenge one of the witneſſes to a com- 


But if the battle was fought by ——— the _—_— 


that was overcome had his hand cut off. 


17 Letter to Lewis the Pious. Life of 8. Arien 


F bat; 
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BOOR 


8 
Chap. 27 


manoir 
chap. 2, 
P · 22. 


(*) Beau- 


G1.p. 312 
.& ch. 67. 


P. 338. 


(7) Book 
2. ch. 15. 


(*) Beau- 


manoir c. 


& 311. & 
ch. 67. p. 


337+ 


manoir c. 
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for it is very juſt that the perſon who bad 
offered to ſwear, ky fe has declared that he vas 
ec certain of the truth, ſpould make no difficulty to 
«© maintain it.” Thus the witneſſes were deprived 
by this king of every kind of ubtertuge” to avoid 
the judiciary cotivat. 


«© Hat; 


cc 


C 


Of the judicial combat between one of the parties, 
and one of the lord's peers. Appeal of faje Judg- 
ment, 


S the nature of judicial combats was to ter- 
; minate the affair for ever, and was incompa- 


(*) Beau- tible with (“) a new judgment and new proſecu- 


tions; an appeal, ſuch as is eſtabliſhed by the Roman 
and Canon laws, that is to a ſuperior court in order 
to rejudge the proceedings of an inferior 1 was 
a thing unknown in France. 

This is a form of proceeding to which a warkiks 
nation, entirely governed by the point of honour, 
was quite a ſtranger; and agreeably to this very 
ſpirit, the fame methods (*) were uſed againft the 
„Judges, as were allowed againſt the parties. 

An appeal among the people of this nation was 
a challenge to fight with arms, a challenge decided 
by blood, and not by an invitation to a paper quar- 
rel, the knowledge of which was deferred to ſuc- 
ceeding ages (0). | 

Thus S. Lewis in his inſtitutions ſays, that an 
appeal includes both felony and iniquity. Thus 
Beaumanoir tells us, that if a vaſſal (*) wanted to 


61.p. 310-make his complaint of any outrage committed 


againſt him by his lord, he was firſt obliged to 
: denounce | 


6 T1 Th. 
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| denounce that he quitted his fief; after which he Beo 


pealed before his lord paramount, and offered e | 
pledges of battle. In like manner the lord renounced 


the homage of his vaſſal, if he appealed him before 


the count. 
A vaſſal to appeal his lord of falſe judgment, 


| was telling him that his fentence was unjuſt 
and malicious: now, to utter ſuch words againſt 


his lord, was in ſome meaſure committing the 


crime of felony. 


Hence, inſtead of bringing an appeal of falſe judg- 
ment againſt the lord, who eſtabliſhed and directed the 
court, they appealed the peers of whom the court itſelf 
was formed: by this means they avoided the crime 
of felony; for they infulted only their peers, with 
whom they could: always account for the inſult. 
It was a very () dangerous thing to appeal the peers 0. Beau- 
of falſe judgment. If the party waited till judg- . r. 


| ment was pronounced, he was obliged to fight them p. 313. 
| all (b), when they offered to make good their judg- 4 Thad... 


ment. If the appeal was made before all the judges*' ? 5 
had given their opinion, he was obliged to fight all 
thoſe who had agreed in their judgment. In order 


to avoid this danger, it was ufual to petition the 


lord (©) to give orders that each peer ſhould give (O0 Beaw- EE: 


his opinion out loud; and when the firſt had pro- manoir 


nounced, and the ſecond was going to do the ſame, _ 1 
the party told him that he was a liar, a knave, and 
a ſlanderer, and then he had to fight only with that 
. b 
Defontaines + would have it, that before an ap- 
peal was made of falſe judgment, it was cuſtomary 


I + Chap 22. art. 1, 10, and 11. he ſays only that each of them 
was allowed a ſmall fine, 


to 
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BOOK 


unt 0 let three judges pronounce; and he does not ſay. 

Chap. 25. that it was neceſſary to fight them all three, and much 
leſs that there was any obligation to fight all thoſe 
who had declared themſelves of the ſame opinion. 
Theſe differences ariſe from this, that there were 
very few uſages exactly in all parts the ſame: Beau- 
manoir gives an account of what paſſed in the county 
of Clermont; and Defontaines of what was practiſed 
in Vermandois. 


(*) Beau-- When (*) one of the peers had declared that 

. he would maintain the judgment, the judge ordered 

p. 314. Pledges of battle to be given, and likewiſe took 
ſecurity of the appellant that he would maintain 
his appeal. But the peer who was appealed gave 
no ſecurity, becauſe he was the lord*s vaſſal, and 
was obliged to defend the appeal, or to pay the 
lord a fine of ſixty livres. 


(e) Beau- If the (*) appellant did not prove ' that the Judg- 
_ ib. ment was falſe, he paid the lord a fine of ſixty 
tines ch. livres, the ſame fine to () the peer whom he had a 
3 pealed, and as much to every one of thoſe who had 
1 openly conſented to the judgment. 

22. art. 9. When a perſon violently ſuſpected of a capital 


crime, had been taken and condemned, he could 


co Beav- make no appeal (*) of falſe judgment : for he would 


chap. 61. always appeal, either to prolong his life, or to get 
Pag- 310. an abſolute diſcharge, 


(©) Beau- 


manoir, If a perſon (*) ſaid that the judgment was falſe and 
chap. 61. bad, and did not offer to make his words good, 


Pag. 314: that is, to fight, he was condemned to a fine of ſix 
and De- 


| fontaines, ſous if a gentleman, and to five ſous if a bond- 


chap. 22. man for the injurious expreſſions he had uttered. 
art. 21. 


1% Defon- The judges or peers () who were overcome, for- 


ines ch. feited neither life nor limbs; but the perſon who ap- 
22. art 7. 


pealed 


1e 
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fled them was puniſhed with death, if it happened B 288 

tabs a capital crime. Chap. 27. 
This manner of appealing the peers of falſe judg- 

ment, was to avoid appealing the lord himſelf. 

But if () the lord had no peers, or had not a ſuffi- (9 Beau- 

cient number, he might at his own expence hire + ch. 6 _ 


peers of his lord paramount; but theſe peers were 322. De- 


not obliged to judge if they did not like it; _ they, "nan 


ch. 22. 
might declare that they were come only to give their 


opinion: in that particular Þ caſe, the lord him- 

ſelf pronounced ſentence as judge; and if an 
appeal of falſe judgment was made in him, it 

was his buſineſs to ſtand the appeal. 

If the lord happened (o) to be ſo very poor as not (*) Beau- 
to be able to hire peers of his paramount, or if he — 
neglected to aſk for them, or the paramount re- p. 322. 
fuſed to give them, then as the lord could not judge 

by himſelf, and as no body was obliged to plead 


before a tribunal where judgment could not be given, 


the affair was brought before the lord paramount. 


This, I believe, was one of the principal cauſes of 
the ſeparation between the juriſdiction and the fief, 
from whence aroſe that maxim of the French lawyers, 
The fief is one. thing, and the juriſdiction | another. 
For as there were a vaſt number of peers who had 
no ſubordinate vaſſals under them, they were inca- 


pable of holding their court; all affairs were then 


brought before their lord paramount, and they loſt 


* See Defontaines chap. 21. art. 11, & 12. and following, Who 
1 the caſes in which the appellant of falſe judgment 
loſes his life, the point conteſted, or only the imparlance, 

f The count was not obliged to lend any. Beaumanoir chap. 


55. p. 33; 


t No body can paſs judgment in his court, On Beaumanoir, 
Chap. 67. p. 336, and 337. | 1 
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286 THE S$PIKRTT 
Boo the privilege of judging, becauſe they had neither 


XXVIII. 
Chap. 27. Power nor will to claim it. 


0) Dẽfon- All the peers () who had agreed 1 to the judgment 
3 4 were obliged to be preſent when it was pronounced, 
& 28, that they might follow one another, and ſay Tes to the 

perſon who, wanting to make an appeal of falſe judg- 


ment, afked them whether they followed; for Dé- 


| (®) Ibid. fontaines fays (®), that it is an affair of caurteſy and 


1 oyalty, and there is no ſuch thing as evaſion or delay. 
From hence, I imagine, aroſe the cuſtom ſtill followed 
in England, of obliging the jury to be all unanimous 
in their verdict in caſes relating to life and death, 

Judgment was therefore given according to the 
opinion of the majority; and if there was an equal 
diviſion, ſentence was pronounced, in criminal caſes, 
in favour of the accuſed; in caſes of debt, in favour 
of the debtor; and in caſes of nne in en 
of the defendant. 


(ch. 21. Defontaines obſerves (a), that a peer could not 


at. 37. excuſe himſelf by faying, that he would not fit in 
court if there were only four +, or if the whole 
number, or at leaſt the wiſeſt part, were not preſent. 
This is juſt as if he was to ſay in the heat of an en- 
gagement, that he would not aſſiſt his lord, becauſe 
he had not all his vaſſals with him. But it was the 
lord's buſineſs to cauſe his court to be reſpected, and 
to chuſe the braveſt and moſt knowing of his te- 
nants. This I mention in order to ſhew the duty of 
vaſſals, which was to fight and to judge; and ſuch 
indeed was this . that to * was all the ſame 
as to 
It was ef for a lord who went to law with his 
vaſſal in his own court, and was caſt, to appeal one 


+ This number at leaſt was neceſſary. 1 chap. 
21. art. 36. of ; 


GTL 287 
of his tenants of falſe judgment. But as the latter INV. h 
owed a reſpect to his lord for the fealty he had vowed, Chap. 27. 
and the lord on the other hand owed benevolence to 
his vaſſal for the fealty accepted; hence it was cuſto- 
| mary to make a diſtinction between the lord's affirm- 
ing in general, that the judgment () was falſe and () Beau- 


unjuſt, and imputipg perſonal (©) prevarications to his — 

| tenant. In the firſt caſe, he affronted his own eourt, p. 337. 
and in ſome meaſure himſelf, ſo that there was no () Ibid. 

| room for pledges of battle. But there was room in 

the ſecond, becauſe he attacked his vaſſal's honour; 

and the perſon overcome, was deprived of life and 
property, in order to maintain the "Py tran- 
quilty. 

This diſtin&ion which was neceſſary in that parti- 
cular caſe, had afterwards a greatey extent. Beau- 

| manoir fays, that when the appellant of falſe judg- 

ment attacked one of the peers by perſonal imputa- 

tions, then battle enſued; but if he attacked only 

the judgment, the peer appealed was at liberty (*) () Beau- 
ta determine the diſpute either by battle, or by law. m— 
Bur as the prevailing ſpirit in Beaumanoir's time was p. 337, & 
to reſtrain the uſage of judicial combats, and as this 338. 
liberty which had been granted to the peer appealed, 

of defending the judgment by combat er not, is 
equally. contrary to the ideas of honour eſtabliſhed ; in ; 
| thoſe days, and to the obligation the vaffal lay under i 

of defending his lord's jurifdiction; ; 1 am apt to think 

{ that this diſtinction of Beaumanior's was owing to a | 
new regulation 2mong the French. 

I would not have it thought, hit all appeals of 
falſe judgment were decided by battle; it fared with 
this appeal as with all others. The reader may 
recollect the da mentioned in the 25th chap- 
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' HEY THE SPIRIT 
Book ter. Here it was the buſineſs of the ſuperior court 
Chap. 25. to examine whether it was ere to Wray 1 


pledges of battle or not. 


There could be no appeal of falſe PR LED int 
the king's court; becauſe as there was no one 
equal to the king, no one could appeal him; and 
as the king had no ſuperior, none could 1 from 


his court. 


This fundamental 8 1 was W 
as a political law, diminiſhed alſo as a civil law the 
abuſes of the judicial proceedings of thoſe times. 

(*) Den. When a lord was afraid () that his court would be 
taines, ch. appealed of falſe judgment, or perceived that they 

were determined to appeal; if juſtice required there 
ſhould be no appeal, he might petition for peers 
from the king's court, who could not be appealed of 
falſe judgment. Thus king Philip, ſays Defon- 

(*) Ibid. taines (f), ſent his whole council to judge an — 


22. art. 14. 


in the court of the abbot of Corbey. ' 


If the lord could not have judges from the king 
he might remove his court into the king's, if b bo 
held immediately of him: but if there were inter- 
mediate lords, he had recourſe to his paramount, 
going from one lord to another, till he came to the 


ſovereign. 


Thus notwithſtanding they halls not in thoſe 4 | 
either the practice or even the idea of our modern 
appeals, yet they had recourſe to the king, who was 
the ſource from whence all thoſe rivers flowed, and 


the ſea i into which they returned. 


CHAP, 


\ 


or LAWS: , 289 
BOO ER 
XXVIII. 


Of the appeal of default of as. 


\HE appeal of default of Juſtice was when the 
court of a particular lord deferred, evaded, 

dr refuſed to do juſtice to the parties. 

During the time of our princes of the ſecond race, 

though the count had ſeveral officers under him, their 

perſon was ſubordinate, but not their juriſdiction. () Third 
Theſe officers in their court-days, aſſizes, or placita, capitulary 
pave judgment in the laſt reſort as the count himſelf; rho 
ill the difference conſiſted in the diviſion of the juriſ- edition of 
liction. For inſtance, the count had (*) the power of. — 
ondemning to death, of judging of liberty and of df Charles 
he reſtitution of goods, which the centenarii had not. he bald, 
For the ſame e there were higher cauſes (*) rn 
ſerved to the king ; namely, thoſe which directly the Lom- 
oncerned the political order of the ſtate. Such were — 
he diſputes between biſhops, abbots, counts, and art 

dther gtandees, whom the * Judged together 00 Third 
vith the great vaſſals *, — 
What ſome authors had advanced; namely, that 812. art. 2. 
n appeal lay from the count to the king? s commiſſary, edition of 


r Miſſus Dominicus, is not well grounded. The count 5. adus, 


Int of each other: The whole difference was (*) that capitulary 


n of Charles 
F he Miſſus held his Placita or aſſizes four months in h als, 

he year, and the count the other eight, added by 
d the law 


If a perſon who had been condemned ar an aſ- of the 


ze +: demanded to have his cauſe tried over again, TY 
O 2. 


Cum fidelibus. Capitulary of Lewis . the pious, « edition of (« 00 T Bird 


Paluzius, p. 067. capitula 
+ Placitum. of os pr. 


Yor. II. U | and s 12. art. 8, 


CHAP. XXVIIL Chap. 28. 


nd the Miſſus had an equal juriſdiction (e) independ- (© Les the 


290 THE SPIRIT 
Book and was afterwards caſt, he paid a fine of fifteen 


Chin. 28. ſous, or received fifteen blows from the Judges who 


had decided the affair. 
Wben the counts or the king's commiſſaries did not i 
find themſelves able to. bring the great lords to rea- 
ſon, they made them give bail or ſecurity *, that 
they would appear in the king's court : this was to 
try the cauſe, and not to rejudge it. I find in the ca- 
pitulary of Metz +, a law, by which the appeal of falſe 
judgment to the king's court is eſtabliſhed, and all 
other kinds of appeal proſcribed and puniſhed. 
If they refuſed to ſubmit to the judgment of the 
ſheriffs Þ, and. made no complaint, they were impri- 
ſoned till they had ſubmitted ; but if they complain- 
ed, they were conducted under a a proper guard before 
the king, and the affair was examined in his court. 
There could be hardly any room then for an appe 
of default of juſtice. For ſo far was it from being 
uſual in thoſe days to complain, that the counts and 
others, who had a right of holding aſſizes, were not 
(in See the exact in diſcharging this duty; that () on the con- 
law of the trary, it was a general complaint that they were too 
_— exact. Hence we find ſuch numbers of ordinances, | 
tit. 52. by which the counts and all other officers, of Jultice 
art, 22: whatſoever, are forbid to hold their aſſizes above 
| thrice a year. Tr was not fo. neceſſary to ali 
their indolence, as to check their activity. ES 
But, after an innumerable multitude 9 4 petty 
lordſhips had been formed, and different. degrees of 
| 9 9 eſtabliſhed, the neglect of certain vaſſals in 


This appears by the formula's, charters, and the capitularies, 

In the year 757. edition of Baluzius, pag. 180. art. g. & 

vo 10. and the Synod apud Vernas in the year 755. art. 29. edition 

of Baluzius, pag. 175. Theſe two capitularies . Wa under 
king Pepin. 

t The officers under the count, Scadiri, 
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holdin ing their courts gave riſe to this kind of ap- 


crued to the lord paramount from the ſeveral fines. 
As the cuſtom of judicial combats gained every 
day more ground, there wete places, caſes, and times, 
in which it was difficult to aſſemble rhe peers, and 
e in which juſtice was delayed. The 
appeal of default of juſtice was therefore introduced, 

an appeal that has been often a remarkable æra in 
| our hiſtory becauſe. moſt of the wars of thoſe days 
were imputed to a violation. of the political law, as 


wars, is the infringement of the law of nations. 


Juſtice, battle was not allowed : the reaſons are theſe, 315 
I. they could not challenge the lord, becauſe of the 
reſp oY due to his perſon ; neither could they chal- 

ED the lord's peers, becauſe the caſe was clear, and 

they had only to reckon the days of the ſummons, _ 

or the other delays ; there had been no judgment 
paſſed, conſequently chere could be no appeal of falſe 
judgment: in fine, the crime of the peers offended + - 
the lord as well as the party, and'it was apainſt rule 


that there ſhould be battle between the lord and his 
0 Peers. | 


fore the ſuperior court; the witneſſes might be chal- 


offended. 

In. caſe the default was owing to ag lord's te- 
nants or peers by deferring juſtice, or by evading 
judgment after paſt delays, then theſe. peers were 


* There are inſtances of appeals. of default of juſtice, as early 
as the time of Philip Avguſtus. 


2 ap- 


peal “; eſpecially as very conſiderable profits ac- 5170 28. 


the cauſe or at leaſt the pretence of our modern 1 


Beaumanoir (*) ſays, that in the caſe of default of *) we 


But (e) as the Al was proved by witneſſes be- ( Beau- 


lenged, and then neither the lord nor his court were pag. 315. 
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292 T HE SPIRIT 


R 76 as appealed of default of juſtice before the paramount; 


Chap. 2 3 and if they were caſt, they (*) paid a fine to their 


(0) Beben. lord. The latter could not give them any aſſiſtance; 

. 21. on the contrary, he ſeized their fief till they had each 
art. 24. Paid a fine of ſixty livres. 

2. When the default was owing to the lord, which 

was the caſe whenever there happened not to be a 

ſufficient number of peers in his court to paſs judg- 

ment, or when he had not aſſembled his tenants or 

appointed ſomebody in his room to aſſemble them, 

an appeal might be made of the default before the 

(?) Ibid. lord paramount; but then the party () and not the 

arte 31. lord was ſummoned, becauſe of the RON. due to 

the latter. 

The lord demanded to be ied before The para- 

mount, and if he was acquitted of the default, the 

| cauſe was remanded to him, and he. was likewiſe 

0 Beau- paid a fine of (*) ſixty livres. But if the default was 

manoir,, proved, the penalty (*) inflicted on him was to loſe 

— 0 the judgment of the cauſe, which was to be then 


0 Pefon. tried in the ſuperior court. In fact, the complaint 


. of default was made with no other view. 
art. 9. 3. If the lord was ſued “ in his own court, Which 


never happened but upon diſputes relating to the 
fief; after letting all the delays paſs, the lord 
) Ibid. himſelf (©) was ſummoned before the peers in the 
cw 34. ſovereign? s name, whoſe permiſſion was neceſſary 
on that occaſion. The peers did not make the ſum- 


* 


* This was the caſe in the famous difference between the lord 
of Nelle and Joan counteſs of Flanders, under the reign of 
Lewis VIII. He ſued her in her own court ef Flanders, and 
ſummoned her to give zwo within forty days, vnd after- 
wards appealed in default of juſtice to the king's court. She an- 
ſwered, bs ſhould be judged by his peers in Flanders. The i 
court determined that he ſhould not be remanded, and that 
*counteſs ſhould be ſummoned. 


Lins x: mons, 
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mons in their own name, becauſe they could not ſum- no - 
mon their lord, but they could ſummon () for their lord. Chap. 28. 
Sometimes (e) the appeal of default of juſtice was (e) Defon- 
followed with an appeal of falſe judgment, when mi; 
the lord had cauſed judgment to be Pe. notwith- (e) Beau- 
ſtanding the default. n— 
The vaſſal * who had wrongfully appealed his — ; rai 
lord of default of juſtice, was ſentenced to pay n 
| fine according to his lord's pleaſure. 
The inhabitants of Gaunt () had appealed the earl (4) Beau- ; 
of Flanders of default of juſtice before the king, Ne 
for having delayed to give judgment in his own — 318. 
court. Upon examination it was found, that he 
had uſed leſs delays than even the cuſtom of the 
country allowed. They were therefore remanded 
to him; upon which their effects to the value of 
ſixty thouſand livres were ſeized. They returned to 
the king's court in order to have this fine mode- 
rated; but it was decided that the earl might inſiſt 
upon this fine, and even upon more if he pleaſed. 
2 was preſent at thoſe judgments. 
In other diſputes which the lord might have 
5 with his vaſſal, in reſpe& to the body or honour of 
WT the latter, or to goods that did not belong to the 
fief, there was no room for an appeal of default of 
Ws juſtice; becauſe the cauſe was not tried in the lord's 
court, but in that of the paramount; vaſſals, ſays 
| Defontaines (), having no power to give judgment () Chap, 
on the body of the lord. e 
I have been at ſome trouble to give a clear idea 
of thoſe things, which are ſo obſcure and confuſed 


* Beaumanoir, chap. 61. pag. 312. But he that was r h 


-r2_g nor vaſſal o the lord, paid Ns a fine of fixry livres, 
| 1 
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1 THE SPIRIT 
B o | in old authors, that to draw them from the chaos in 
_— 29. Which they were involved, may be reckoned a new 


diſcovery. 


A 
Epoch of the reign of St. Lewis. 


? 


T. Lewis aboliſhed the judicial combats in all 
the courts of his demeſne, as appears by the 
() In the ordinance () he publiſhed on that account, and 9 
Afar by the inſtitutions. 8 
Kory 2. & But he did not ſuppreſs them in the courts of his 
7. & book * barons, except in the caſe of appeal of falſe judg- 
ii. chap- ment. 
10, t. A vaſſal could not appeal the court of his lord of 
falſe judgment, without demanding a judicial com- 


bat againſt the judges who had pronounced ſen- 


10 Inſlitu- tence. But St. Lewis (e) introduced the practice of 


tions, 


bock. appealing of falſe judgment without fighting, a 
chap. 6. change that may be reckoned a kind of revolution. 
ogy ii. He declared (d) that there ſhould be no appeal of 


chap. 


(a) fa? falſe judgment in the lordſhips of his demeſne, be- 
book ii. caufe it was a crime of felony. In fact, if it was a 
chap. 15. kind of felony againſt the lord, by a much ſtronger 
- reaſon it was felony againſt the king. But he con- 


y 3 ſented they might demand an amendment (*) of the 
OOK 1. 


h 
Py Th ü. were falſe or iniquitous, but becauſe they did ſome 


chap, 15. prejudice (). On the c contrary, he ordained, that 


4 they ſhould be obliged to make an appeal of falſe 


chap. g. judgment againſt the courts of the barons ©, i in caſo 


(8) Ibid, 
8 of my FRET, 


Cap. 15. 


4 Ab appears every lar in "th ide e. and bers 
manoir, chap. 61. pag. 309. 


EY 5 It 


aa of am ftw Df. cus} 


4 judgments paſſed in his courts; not becauſe they 
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It: was not allowed by the inſtitutions, as we have B 508K: 
already obſerved, to bring an appeal of falſe judg- Chap. 29. 
ment againſt the courts in the king's demeſnes. 
They were obliged to demand an amendment be- 
fore the ſame court; and in caſe the bailiff refuſed 
the amendment demanded, the king gave leave to 
make an appeal () to his court, or rather, inter- () Inſtitu- 
| my the inſtitutions by themſelves, to preſent — 1. 
him a (*) requeſt or petition. | chap. 78. 
With regard to the courts of the lords, 8. Lewis d. cup, 15 
by permitting them to be appealed of falſe judg- wy 
ment, would have the - cauſe brought before the 
royal tribunal, or that of the lord paramount, not 
() to be decided by duel, but by witneſſes, pur- ( Book i. 
ſuant to a form of proceeding, the rules of which he 2 ** 
laid down in the inſtitutions (d). | & ata ii. 
Thus, whether they could falſify the judgment, Chap. 15. 
as in the courts of the barons, or whether they could — 
| not falſify, as in the courts of his demeſne, he or- chap. 11. 
dained that they might appeal without running che 0 5 3 
hazard of a duell. 7 chapolliodh 

Defontaines () gives us the two firſt examples he & 3. 
ever ſaw, in which they proceeded thus without a 05 Cy Pe 
legal duel; one in a cauſe tried at the court of St. 16, & 17. 
W Quintin, which belonged to the king's demeſne ; 
and the other in the court of Ponthieu, where the 
count who was preſent oppoſed the ancient juriſpru- 
dence: but theſe two cauſes were decided by law. 
Here perhaps it will be aſked, why St. Lewis or- 
el for the courts of his barons a different form 
of proceeding from that which he had eſtabliſhed 
in the courts of his demeſne? the reaſon is this: 
| when St. Lewis made the regulations for the courts 


Fs But if they wanted to appeal without falſifying the judg- 
ment, the appeal was not A Inſtitutions, bock ii. ch. I | 
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2965 THE SPIRIT | 


— BE of his demeſnes, he was not checked or confined in 
Chap. 2c. his views: but he had meaſures to keep with the 
lords who enjoyed this ancient prerogative, that 
cauſes ſhould not be removed from their courts, 
unleſs the party was willing to expoſe himſelf to 
the dangers of an appeal of falſe judgment. St. 
Lewis preſerved the uſage of this appeal; but he 
ordained that it ſhould be made without a judicial 
combat, that is, in order to render the change more 
inſenſible, he ſuppreſſed the thing and continued 
the terms, 

This regulation was not univerſally received in 
(=) Chap. the courts of the lords. Beaumanoir (*) fays, that 
61. pag. in his time there were two ways of judging ; one 
309. according to the king's eſtabliſhment, and the other 
purſuant to the ancient practice; that the lords were 
at liberty to follow which way they pleaſed; but 
when they had pitched upon one in any cauſe, they 
could not afterwards have recourſe to the other. He 
(*) Ibid. adds (b), that the count of Clermont followed the 
gew practice, while his vaſſals kept to the old one; 
but that it was in his power to re-eſtabliſh the an- 
cient practice whenever he pleaſed, otherwiſe he 

would have leſs authority than his vaſſals. 
It is proper here to obſerve, that France was at 
(eysee that time (e) divided into the country of the king's 
Beauma- demeſne, and that which was called the country of 
3 the barons, or the baronies, and to make uſe of the 
and the In- terms of St. Lewis' s inſtitutions, into the country 
Ritate, under obedience to the king, and the country out of 
chap. 10, his obedience. When the kings made ordinances 
11, 15, & for the country of their own demeſne, they employ- 
others. ed their own fingle authority, But when they pub- 
liſhed any ordinances that concerned alſo Rf ONE 
O 


F. 3 
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df their barons, they were made in concert with : . 
them, or ſealed and ſubſcribed by them: otherwiſe Cab. 46, 
the barons received or refuſed them, according as 
they ſeemed conducive to the good of their baronies. 

The rear-vaſſals were upon the ſame terms with the 

great vaſſals. Now the inſtitutions were not made 

with the conſent of the lords, though they regulated 
matters which to them were of great importance: but 

they were received only by thoſe who believed they 

| would redound to their advantage. Robert, ſon of 

St. Lewis, received them in his county of Cler- 

mont; yet his vaſſals did not think proper to con- 

form to this practice, | HET 3 


CHAP. XXX. 
Obſervations on Appeals. 


It WT li 
y Apprehend that appeals, which were challenges 
e to a combat, muſt have been made immediately 


on the ſpot. If the party leaves the court without ap- 4 
pealing, ſays Beaumanoir (1), he loſes his appeal, and (4) Chap, 


the judgment ſtands good. This continued till in 63. pag. 
he force, even after all the reſtrictions of (*) judicial —— _ 
3 | 5 1) See the 
; rom | 1 88 In ſtituti- 
8 * See the ordinances at the beginning of the third race in the ons of St, 
x collection of Lauriere, eſpecially thoſe of Philip Auguſtus, on Lewis, 
8 | ecclefiaſtic juriſdiction, and that of Lewis VIII. concerning the book ii. 


Jews, and the charters related by Mr. Bruſſel, particularly that chap. 15. 


ry of St. ge on the leaſe and recovery of lands, and the feodal the Ordi- 

majority of young women, tom. ii. book 3. pag. 35. & ihid. n: 

of The ordinance of Philip Auguſtus, p. 7. - s W ; 4 — 

es Ea W n VIEW 

y- dehbe year 
1453. 
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CHAP. XXXI. i 

The ſame Julie lr continued. 
| Boo ILs IHE villain could not bring an 0501. of falſe” 
ny judgment againſt the court of his lord. This 


() Chap. we 5 from Defontaines (7), and is confirmed 
50 2. Moreover by the inſtitutions (). Hence Défon- 
(*) Bock i. taines („) ſays, between the lord and his villain there 
42 1:6. 1j n other judge but God. 

80 2 aP. It was the cuſtom of judicial combats that had 
deprived the villains of the privilege of appealing 
their lord's court of falſe judgment. And ſo true is 
this, that thoſe villains , who by charter or cuſtom 
had a right to fight, had alſo the pnvilege of ap- 
pealing their lord's court of falſe judgment, even 
though the peers who judged them were + gentle- 

(*) Chap. men: And Deéfontaines () propoſes expedients to 

_ art. gentlemen in order to avoid the ſcandal of fighting 

* with a villain, by whom they had been appealed of 

| falſe judgment. 
As the practice of judicial combats began to de- 
cline, and the uſage of new appeals to be introduced, 
| it was reckoned unjuſt that freemen ſhould have a 
remedy againſt the injuſtice of the court of their 
lords, and the villains ſhould not; hence the parlia- 
ment received their appeals all the ſame as thoſe 


5 of freemen. 
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A peſontaines, chap. 22. art. 7. This artiele and the 2 iſt of the 
2 22d chapter of the {ame author have been hitherto very ill explain- 
ed. Defontaines does not oppoſe the judgment of the lord to that 
of thegentleman, becauſe it was the ſame thing; but he oppoſes 
* the common villain to him who had the privilege of fighting. 
f + Gentlemen may be always appointed judges. 3 

kap. 21. art. 48. 
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The ſame ſubj est continued. 


HE N an appeal of falſe cach was 9 
brought againſt the lord's court, the lord XXVII. 


appeared in perſon before his paramount, to defend Chap. 32. 
| the judgment of his court. In like manner () in (%)Defon- 


the appeal of default of juſtice, the party ſummoned — 
before the lord paramount brought his lord along a. 1 by 
with him, to the end that if the default was. not 
proved, he might recover his juriſdiftion, 

In proceſs os time, as the practice obſerved in 


| thoſe two particular caſes was become general, 


by the introduction of all ſorts of appeals, it ſeem- 
ed very extraordinary that the lord ſhould be 
obliged to ſpend his whole life in ſtrange. tribunals, 
and for other people's affairs. Philip of Valois 100 j In the 
ordained, that none but the bailiffs ſhould be ſum- Veari 332. 


| moned; and when the uſage of appeals became ſtill 
| more frequent, the parties were obliged to defend 


the appeal: tlie fact * of the judge became that of 
the party. 


I took (n) notice that in the eel of default of (=) See 


W juſtice, the lord loſt, only the privilege of having Se 30. 
W the cauſe tried in his own court, - But if the lord 


7 himſelf was ſued as party (), which, was become a (*) Beau- 


very common practice (), he paid a fine of ſixty manoir, 

livres to the king, or to the paramount, before whom caps Obs 
the appeal was brought. From thence aroſe che 8 EY 
uſage, after appeals had been generally received, of ( Ibid. 


ne the lord upon che amendment of the ſentente "ALY 


BVaeer the ſituation of things i in Boutillier's time, wito lived j in 
ne year 97 Semme Rurale, book i. pag. 19. and 20. 
of 3; .q60 
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— - — of his judge: an uſage which laſted a long time, 
Chap. zz. and was confirmed by the ordinance of Rouſſillon, 


but fell at length to the ground, through its own. 
abſurdity. 


e Har xx. 70 
The ſame ſubjeft continued. = 


N the practice of judicial combats, the _— 
I who had appealed one of the judges of falſe judg- 
(#)Defon- ment, might loſe (r) his cauſe by the combat, but 
= could not poſſibly gain it. In fact, the party who 
art. 2 had a judgment in his favour, ought not to have 
been deprived of it by another man's act. The ap- 
pellant therefore, who had gained the battle, was 
obliged to fight likewiſe againſt the adverſe party: 
not in order to know whether the judgment was good 
er bad (for this judgment was out of the caſe, being 
reverſed by the combat) but to determine whether the' 
demand was juſt or not; and it was on this new point 
they fought. From thence proceeds our manner of 
pronouncing arreſts, The court annuls the appeal; the 
court annuls the appeal, and the judgment againſt which 
the appeal was brought. In effect, when the perſon, 
who had made the appeal of falfe judgment, hap- 
pened to be overcome, the appeal was reverſed; 
when he proved victorious, both the judgment and 
the appeal were reverſed: then they were obliged to 
proceed to a new judgment. 
This is ſo far true, that when the cauſe was tried | 
G Of the by inqueſts, this manner of pronouncing did not take 
parlia- place: witneſs what M. de la Roche Flavin (“) ſays, 
ments of namely, that the chamber of inqueſts could not uſe 
France, 
book i. this form at the beginning of its creation. 640 
chap. 16. CHA P. 
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C H A Pe xXXIV. 81212 | 
In what manner the ' proceedings at Jew "ewe. 
_ ſecret. > 


+ nr: had esd used a public form of pro- * 
ceeding, ſo that both the attack and the de- XXVII. 
fence were equally known. The witneſſes, ſays Beau- Chap. 34. 
| manoir (), ought to give in tbeir teſtimony in open court. (i) Chap, 
Boutillier's commentator ſays, he had learnt of ati- 61. pag. 
"tient practitioners, and from ſome old manuſeripts a * 

| law-books, that criminal proceſſes were antienly ear- 

ried on in public, and in a form not very different 
from the public judgments of the Romans. This was 
owing. to their not knowing how to write; a thing 

in thoſe days very common, - The uſage of writing 

fixes the ideas, and preſerves the ſevter x but when 

this uſage is laid aſide; nothing but the publicneſs of 

the proceeding is capable of fixing thoſe ideas. 

And as uncertainty * might eaſily ariſe in reſpect 

to what had been judged by vaſſals, or pleaded: be- 
fore vaſſals, they could therefore refreſh their me- 
mory every time they held a court, by what was 
called proceedings on record . In that caſe it was 
not allowed to challenge the witneſſes to combat; 
for then there would be no end of diſputes. = 

In proceſs of time a ſecret form of proceeding 
vas introduced. Every thing before had been pub- 
lic; every thing now became ſecret; the interroga- 
tories, the informations, the re- examinations, the _ 
Grin of witneſſes, the N of the —— 


* 


„„ e Wed (- 


neden 


„ 


„ 


AD . 


w. 


8 As Beaumanoir "Ef #28, 39. pag 20g. 


+ They proved by witneſſes what had been already done, id, 
or 10 7 in gart 


cd 


general ; 
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Boon general; and. this is the preſent practice. The firſt 

Chap. 34, form of proceeding was ſuitable to the government 

& 35. of that time, as the new form was proper to the 
government ſince eſtabliſhed: 

- Boutillier's commentator fixes | the AN! ofythis 
change to the ordinance in the year 1339. I am apt 
to believe that chis change was made inſeafibly, and 
. paſſed from one lordſhipt to another, in proportion as 
the lords rendunced the antient form of judging; and 
that derived from the inſtitutions of St. Lewis was im- 

(*) Chap. proved. In fact, Beaumandir ſays (, that witneſſes 
223. P'S: were publicly heard only in cafes in which it was 
allowed to give pledges of battle: in others, they 
were heard in ſecret, and their depoſitions were re- 
duced to writing. The proceedings became therefore 

Kees, when they ceaſed to give ag of Hake: 
. Pod H AP. XXV. El 2363 


* N 


Of the. bels, 2 is he Ba 


IN former times no one was condemned i in x — 72 | 


(*) Defon-* to the payment of coſts () in temporal courts. 
taines in The party caſt was ſufficiently puniſhed by ſentences 
> _ of pecuniary fines to the lord and his peers. | From 
22. 3 the manner of proceeding by judicial combat it fol- 
= ba and lowed, that the party who was condemned and de- 
« Prived of life and fortune, was-puniſhed as much as 
chap. 33. he could be: and in the other cafes of the judicial 
viral, combat, there were fines ſometimes fixed, and ſome- 
i chap. oo. times dependent on the diſpoſition of the lord, which 
were ſufficient to make people dread the events of 

ſuits. The ſame may be ſaid of cauſes that were 

not decided by combat. As the lord had the 
chief profits, ſo he was alſo at the chief expence, 
either to aſſemble his peers, or to enable them to pro- 


I | ceed 
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ceed to judgment. Beſides, as diſputes were gene- — 
rally determined on the ſpot, and. without that infi- Chap. 36. 
nite multitude of writings which afterwards followed, 
there was no neceſſity. af. auen coſts to 1 
ties. 1 
The 8 of. appeal e introduchd: wo ws 
4 giving coſts. Thus Defontaints (“) fays, chat (Y Chap. 
when they appealed by written law, that is; when 22. art. 8. 
they followed the new laws of St. Lewis, they gave 
coſts; but that in the uſual cuſtom, which did not 
permit them to appeal without falſifying the judg- 
ment, no coſts were allowed. They obtained oni 
a fine, and the poſſeſſion for a year and a day uf 
the thing conteſted, * the cauſe was nn 
the lord. GA £18 27 5 # 
But when the ke af mb invicaiie "Found 
che hew facility of appedling * when by the frequent 
uſage of thoſe appeals from one court to another the 
parties were , cohtinually removed from the place of 
their feſidende; heir the new method of proceeding 
multiplied. and eternized the ſuits ; when the art f 
eluding the very juſteſt demands was reſined; when 
the parties at la knew how to fly only in ander to be 
followed; when actions proved deſtructive, and pleas 
edſy; when the reaſons were loſt in whole volumes 
of \ writings; when the world was filled with mem- 
bers of the law, ho were ſtrangers both to law. and 
juſtice; when Knavery found advice here it found 
no ſupport; then it was neceſſarxy to deter litigious 
people by the fear of coſts. They were obliged co 
pay coſts for the judgment, and for the means they 
had employed to elude it. Charles the Fair made 


a general ordinance on that ſubject (). 


r) In the 
At preſent when they are ſo inclined to appeal, ſays Boutilier, ( 
Sommè Rurale, book i i. 2 3. pag. 16. i 4 88 
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Fes 


07 the public Proſecutor. 


rous laws, crimes were puniſhed with. pecu- 


niary fines; they had not in thoſe days, as we have 
at preſent, a public officer who has the care of cri- 


minal proſecutions. In effect, the iſſue of all cauſes 
being reduced to the reparation of. damages ; every 


proſecution was in ſome meaſure civil, and might be 


managed by any one. On the other hand, the Ro- 


man law had popular forms for the proſecution of _ 
crimes, which were inconſiſtent w with the office of a 


public proſecutor. 
The cuſtom of judicial ko was no 1 
ſite to this idea: for who is it that would chuſe to 


make himſelf e every man's champion againſt: * o_ 


world? 7] 


I find in the colletion of formula 8. inferred Ws 
Muratori in the laws of the Lombards, that under our 
princes of the ſecond race there was an advocate of the 


public“ proſecutor: But whoſoever pleaſes to read the 


entire collection of thoſe formula's, will find there was 
a total difference between thoſe officers and what we 
now call the public proſecutor, our arttorney-generals, 
our king's ſollicitors, or our ſollicitors of the nobi+ 


lity. The former were rather agents to the public 
for the management of political and domeſtic affairs, 


than for the civil. In fact, we do not find in theſe 
formula's that they were intruſted with criminal 


proſecutions, or with cauſes relating to minors: to 


Auurhes, or to the condition of prongs its 


Advocatus de parte p lick, 


£ I ſaid 


8 by the Salic, Ripuarin, and other barbs. ; 


a fa! A Sees HY 
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J faid that the eſtabliſhment of a public proſecu- Hook 
| tor was repugnant to the uſage of judicial combats. Chap. 36. 
1 find notwithſtanding, in one of choſe formula's, 
an advocate of the public proſecutor, who had the 
liberty to fight. Muratori has placed it juſt after the - 
conſtitution (7) of Henry I. for which it was made. (7) See 
In this conſtitution it is ſaid, © That if any man, kills this 22 
<« his father, his brother, or any of his other rela- e 
tions, he ſhall loſe their ſucceſſion, which ſhall mula in 
paſs to the other relations, and his own ſhall go to 1 
the exchequer.“ Now it was in ſuing for the ſuc- the Hiſto- 
ceſſion which had devolved to the exchequer, that — of 
the advocate of the public proſecutor, by whom its 175. "Op 
rights were defended, had the privilege of fighting : 
This caſe fell within the general rule. | (*) Col. 
We ſee in thoſe formula's the advocate of the Muratori, 
| public proſecutor proceeding againſt () a perſon who Pag. 104. 
had taken a robber, but had not brought him before =_ Is 
the count; againſt another () who had raiſed an in- of Char- 
ſurrectian or tumult againſt the count ; againlt an- main, 
other (*) who had ſaved a man's life whom the count tit. 5 5 
had ordered to be put to death; 3 againſt CA the 5. 78. 
advocate of ſome churches, whom the count had (*) Ano- 
commanded to bring a robber before him, but had = * 
not obeyed ; againſt () another who had revealed P? th 5 * 
the king's ſecret to ſtrangers; againſt (*) another pag. 104. 
who with open violence had attacked the emperor's (91 Ibid. 
commiſſary; againſt (t) another who had been guilty (a 8 Ibid” 
of contempt to the emperor's reſoripts, and he was pag. 88. 
proſecuted either by the emperor's advocate, or by C Ibid. 
the emperor himſelf; againſt (5) another who re- if) bid. 
fuſed to accept of the prince's coin: in fine, this pag. 132. 
advocate ſued for things, which by the law were ad- 0 ”_ 
judged to the exchequer (). 


T2 137. 
Vor. II. Pa nn” But 


te 
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B OU But, in criminal cauſes, we never meet with the 
E11 1 advocate of the public proſecutor ; ; Not even where 
(9 —1 Ibid. duels are uſed ; (*) not even in the caſe of incendi- 
PE” aries ; () not even when the judge is killed (®) on 
() Ibid. his bench ; not even in cauſes relating to the condi- 
pag. 168. tion of perſons (*), to liberty and ſlavery (O). 
US is 3 Theſe formula's are made not only for the laws 
4% Ibid. of the Lombards, but likewiſe for the capitularies 
Pag- 107. added to them; ſo that we have no reaſon at all to 
| doubt of their giving us the practice obſerved un- 
der our princes of the ſecond race upon this. ſubject. 
As the uſage of combats was become more fre- 
quent under the third race, it did not allow of any 
| ſuch thing as a public proſecutor. Hence Boutil- 
lier, in his Somme Rurale, Wen of the officers of 
Juſtice, takes notice only * of the bailiffs, the peers, 
and ſerjeants. 
I find in the laws + of James II. king of Majorca, 
a creation of the office of the king's attorney || ge- | 
neral, with the very ſame functions as are exerciſed, 
at preſent by the officers of that name amongſt us. 
It is manifeſt that this office was not inſtituted till 


we had changed the form of our judiciary proceed- 
ings. 
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* See alfo the Inſtitutions, bock i. chap 1. book i i. Up. It, 


and 13. and Beaumanoir, chap. 1. & chap. 61. pag. 308. con- 


cerning the manner in which proſecutions were managed i in thoſe 
days. 


1 See theſe laws in the lives of the ſaints of the month of June, 
tom. iii. pag. 20. 


Qui continue noſtram ſacram curiam ſequi teneatur, inſtituatur qui 
222 & cauſas in ipſa curia promo wveat atque * 


CHAP, 
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CHAP. XXXVI. 
In what manner the inflitutions of St. Lewis falt into 


oblivion. 


T was the fate of the inftitutions, that their 8 o on 
origin, progreſs and decline, were ne a 

within a very ſhort period. * 
I ſhall make a few reflections upon chis ſubject. 

The code we have now under the name of S. Lewis's 


inſtitutions, was never deſigned as a law for the 


whole kingdom, though ſuch a delign is mentioned 
in the preface to this code. This compilement 
is a general code, which determines all points 
relating to civil affairs, to the diſpoſal of property 
by will or otherwiſe, the dowries and advantages of 
women, the profits and prerogatives of fiefs, and 
the affairs relating to the police, c. Now to give 
a general body of civil laws, at a time. when each 
city, town or village had its cuſtoms, was at- 
tempting to ſubvert in one moment all the particular 
laws that were then in force in every part of the 
kingdom. To reduce all the particular cuſtoms to 
a general one, would be a very inconſiderate thing, 
even at preſent when our princes find in all parts the 
moſt paſſive obedience. But if it be a rule that we 
ought not to change when the inconveniencies are 
equal to the advantages, much leſs ought we to 
change when the advantages are ſmall and the incon- 
veniencies immenſe. Now if we attentively conſider 
the ſituation which the kingdom was in at that time, 


| when every lord was puffed up with the notion of 


his ſovereignty and power, we ſhall find that to at- 
tempt a general change of the received laws and 
"M$ | * cuſtoms 
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SE cuſtoms, muſt be a thing that could never enter into 


Chap. zy. the heads of thoſe who were then in the adminiſtration. . 


What I have been ſaying, proves likewiſe that this 
code of inſtitutions was not confirmed in parliament 
by the barons and magiſtrates of the kingdom, as is 
mentioned in a manuſcript of the town-houſe of 


) Preface Amiens, quoted by Monſ. Ducange (*). We find 


to the In- : a 
$itorions, in other manuſcripts that this code was given by 


S. Lewis in the year 1270, before he ſet out for 
Tunis. But this fact is not truer than the other; 
for S. Lewis ſet out upon that expedition in 1269, 
as Monſ. Ducange obſerves: from whence he con- 
cludes, that this code might have been publiſhed in 
his abſence. But this, I ſay, is impoſſible. How 
can S. Lewis be imagined to have pitched upon the 
time of his abſence for tranſacting an affair which 
would have been the ſeed of troubles, and might 
have produced not only changes, bur revolutions ? 
An enterpriſe of that kind had need, more than any 
other, of being cloſely purſued, and could not be the 
work of a feeble regency, 'compoſed moreover of 
lords *, whoſe intereſt it was that it ſhould not 
ſucceed. "8, 
Thirdly, I affirm it to be very probable, that rhe 
code now extant is quite a different thing from S. 
Lewis's inſtitutions. This code cites the inſtitutions 
therefore it is a work written upon the inſtitutions, 
and not the inſtitutions themſelves. Beſides, Beau- 
manoir, who frequently makes mention of S. Lewis's 
inſtitutions, quotes only ſome particular inſtitutions of 


*' Matthew abbot of S. Denis. Simon of Clermont count of 
Nelle, and in caſe of death Philip biſhop of Evreux, and John 
count of Ponthieu. We have ſeen above in the ze th chapter, 
that the count of Ponthieu oppoſed the execution of a new judi- 
ciary order in his lordſhip. This fact is related by Defontaines. 

2 „ that 
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that prince, and not this compilement. Defon- 


taines (e), who wrote in that prince's reign, makes 
mention of the two firſt times that his inſtitutions on 
judicial proceedings were put in execution, as of a 
thing long ſince elapſed. The inſtitutions of S. 

Lewis were prior therefore to the compilement I am 


_ 
Book 
XXVTII. 
Chap. 38. 
(©) See 
above, 
chap. 30. 


now ſpeaking of, which in rigor, and adopting the 


erroneous prefaces prefixed by ſome ignorant per- 


ſons to that work, could not have been publiſhed 
before the laſt year of S. Lewis, or even not till af- 
ter his death. 


ORF: SXXOT.” 
The ſame ſubject continued. 


HAT is this compilement then which goes 
at Preſent. under the name of S. Lewis's in- 
ſtitutions? What is this obſcure, confuſed, and am- 
biguous code, where the French Jaw is continually 
mixed with the Roman, where a legiſlator ſpeaks 
and yet we ſee a civilian, where we find a complete 
digeſt of, all caſes and points of the civil law? To 
underſtand this thoroughly, we muſt transfer our- 
ſelves in imagination to thoſe times. | 
S. Lewis ſeeing the abuſes in the juriſprudence of 
his time, endeavoured to give the people a diſlike to 
it: With this view he made ſeveral regulations for 
the courts of his demeſnes and for thoſe of his barons. 
And ſuch was his ſucceſs, that Beaumanoir (Y, who 


d 
wrote a little after the death of that prince, informs 62 Co 


Pag 


us, that the manner of judging, eſtabliſhed by S. 30g. 


Lewis, obtained in a great number of che courts of 
wy barons. " 


* 1 


io 
{on 
4 
. 
1 
. 
| 11442 
4 
. 20 
28 
1 
. 
0 4 
4 
eln 
4 
KR 
it 
$720 
By 
Mm 
wt 
„ 
* 
. 
ts xt 
1 
, 1 i! 
i I 
bj! 
kl { 
1 ' 
. 
we!!! 
ES i 
11 
{lt 
RE + 
ol He! 
#48 
vt 
ir 
' 1150 
is 
4 
+ 
ih 
"wt 
„ 
1 . 
. 
{4 
Bl. 
40:8) 
i593 
2" 
2 L 
N 
£ "1 
i 
11 
5 14 
e. 
£ II. 
28 bf 
D vel 
WALLS: > 
'4 4 1. 
5 * 
N 
. 
r 
+134 
12 
ny 
mn” 
* 
— * 
1 
51 
WF] 
4 
bk! 


7 

. 
K 
* 
x 
11 
1 


ä 


— 


* A 3 
23 enn R 3 8 r 
A Ä— ana 3 
K K . „ 
> — — — 8 * — 

* 22 . 5 - - 


2 — 
— 
2 2 
: — — — — — 
r — — wa — 3 J ns 3 
1 . —  ———— I Fat To, og OE” EO . 2 * 
— 4 _ — — — _ o 5 — 
3 2 re 


— — 


= _- — — 3. oe A — 8 
* —— — — 


0 —— — > 
— 


8 
— _ 8 = —— —_— 
— — 28 — 1 
PT "a Sw. 
- We; < 
eee "th. 


7 * 4 . ” 
„„ n — 
777 ä — —ů — q « "a - a” 
* 


— 
Tor * 


— 32 8 
— —— — 


it appeared that his courts, and thoſe of ſome lords, 


even a tyrannical ſwa 1 it meets with reſiſtance, but 
0 
| juriſprudence, cauſed the books of the Roman law 


vſe of thoſe Roman lays. His work is in ſome 


Wich the regulations of S. Lewis. 


THR SPIRIT. 
Thus this prince attained his end, though bis re- 
38. gulations for the courts of the lords were not de- 
figned as a general law for the kingdom, but as a 
model which every one might follow, and would 
even find an intereſt in following. He removed the 
evil by rendering them ſenſible of the good. When 


had choſen a form of proceeding more natural, 
more reaſopable, mere conformable to morality, to 
religion, to the public tranquillity, and to the ſecu- 
rity of perſon and property; this form was ſoon 
adopted, and the other rejected. : 

To invite when it is improper to conſtrain, to 
lead when it is improper to command, is the higheſt 
point of ability. Reaſon has a natural, nay, it has 


this very reſiſtance forms its triumph; for after a 
ſhort ſtruggle it forces an intire ſubmiſſion. 
S. Lewis, in order to give 2 diſtaſte of the French 


to be tranſlated; by which means they were made 
known to the lawyers of thoſe times. Defontaines, 
who is the oldeſt * law writer we have, made great 


meaſure a reſult of the antient French juriſprugence, 

of the lays or inſtitutions of S. Lewis, and of the 
Roman law. Beaumanoir made very little uſe of the 
latter; but he reconciled the antient French laws 


I have a notion therefore that the law book, 
known by the name of the inſtjrutions, was com- 


piled by ſome bailiffs, with the ſame deſign As that of 


* He ſays of himſelf, in his prologue, Nus 4 eu prit pngues 
mais cette choſe dont f ai. 
Ps Ps, the 


% 
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the authors of thoſe two works, and eſſ pecially of De- Bong 
fontaines. The title of this work mentions, that it is Chap. 35. 
wrote according to the uſage of Paris, of Orleans, and 5 
of the court of Barony ; and the preamble ſays, that 
it treats of the uſages of rhe whole kingdom, and of 
Anjou, and of the court of barony. It is plain, that 
this work was made for Paris, Qrleans, and Anjou, 
as the works of 1 and Défontaines were 
made for the counties of Clermont and of Verman- 
dois ; and as it appears from Beaumanoir, that diyers 
laws of S. Lewis had been received 1 in the courts of 
| barony, the compiler was in the right to fay, that 
his work related alſ to thoſe courts. © _ 
It is manifeſt, that the perſon who compoſed this 
work, compiled the cuſtoms of the country, together 
with the laws and inſtitutions of S. Lewis. This is 
a very valuable work, becauſe it contains the antient 
cuſtoms of Anjou, the inſtitutions of S. Lewis as 
they were then in uſe; and, in fine, the whole prac- 
tice of the antient French law. 

Nothing can be ſo vague as the title and prologue 
to thoſe inſtitutions, which muſt certainly have been 
foiſted in by ſome ignorant hand. At firſt, they are 
the uſages of Paris, of Orleans, and of the court of 
barony ; afterwards they are the ven s of all the 
temporal courts of the kingdom, an of the pro- 
voſtſnip. of France; at length they are the uſages of 
the whole kingdom, and of Anjou, Nag of the court 
of barony. 

I fancy that S. 3 phos "bis work to be 
undertaken, and that it was finiſhed by his ſucceſſor. 
One or both of thoſe princes ordered ſome cuſtoms 
of their demeſnes to be reduced into writing; and be- 

cauſe theſe cuſtoms were there confounded with the 
X 4 laws 
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laws lately made by S. Lewis, the work was called 


Chap. 38, S. Lewis's inſtitutions. In fact, ſo great a name muſt 


& 39. 


() Inſtitu- 


tions, 
book ii. 
chap 5 1 5 . 


naturally have given it a ſanction. All this was 
publiſhed under a general form ; and the whole af- 
fair was moſt prudently manaked. By reducing 
them into writing, they became more known ; and by 
giving them a general form, their uſe was more ex- 
rended. The laws of the kingdom were at that 
time nothing elſe but the cuſtoms of each place re- 
tained in the memories of old men. In this general 
inſufficiency, every one might find in the new code 
what was wanting in thoſe laws; this was a ſource 
from whence they might all draw. The difference 
berween this work, and thoſe of Defontaines and 
Beaumanoir, is its ſpeaking in imperative terms as a 
legiſlator; and this might be right, as it was a mix- 
ture of written cuſtoms and laws. 


C HA ÞP: "XANAX: 
The fame ſubject continued. 


HERE was an intrinſic defect in this com- 

pilement: it formed an amphibious code, 
where the French and Roman laws were mixed; 
and where things were joined that were no way re- 
lative, but often contradictory to each other. It is 
impoſſible to form a good ſyſtem of laws from two | 
contrary digeſts, 

I am not ignorant that the French courts of vaſ- 
ſals or peers, the judgments without power of ap- 
pealing to another tribunal, the manner of pronoun- 
cing ſentence by theſe words, 7 condemn, (®) or, I 
abſele, had ſome conformity to the popular judg- 


ments of the Romans. But Sus made very little 


ule 


n 


OF IIA 


uſe: of that ancient juriſprudence; they rather choſe B'o 0 
= which was afterwards introduced by the empe- Chap: 39 


orb, and employed it through the whole compile- 
ment, in order to regulate, limit, correct and ex- 
tend the French juriſprudence. £ 

S. Lewis, as we have already obſerved, had OE) 
the works of Juſtinian to be tranſlated, in order to 
give credit to the Roman law. It was ſoon taught 
in the ſchools; for they liked it better i in its natural 
form, than in the mem Hs Age in Which it * 
peared in the new code. 

Beſides, this compilement made derber in reſpect 
to ſeveral things that no longer exiſted, ſuch as the 


judgment of peers, judicial combats, private wars, 


the ſlavery of the Jews, the cruſades, and bondmen. 

And as the following ages were remarkable for 
changes, the more changes they made, the more 
they had occaſion to make; ſo that this code was 
always leſs fitted to the actual ſtate of things, eſpe- 
cially as the local diſpoſitions contained therein were 75 
alſo changed. | 
Farther, the judiciary. 6 introduced by. 8. 
Lewis fell into diſuſe. This prince had not ſo much 
in view the thing itſelf, that is the beſt manner of 
Judging, as the beſt manner of ſupplying the an- 
cient practice-of judging. The principal intent was 
to give a diſreliſh of the ancient Juriſprudence, | and 
the next to form a new one. But when the inconveni- 
encies of the latter appeared, another ſoon ſucceeded. 
The inſtitutions of S. Lewis did not therefore fo 
much change the French Juriſprudence, as they af- 
forded the means of changing it; they opened new 
tribunals, or rather ways to come at them. And 
when once the acceſs was | ed to that which was 
| 8 veſted 
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Book veſted with the general authority, the judgments. 

hel which before conſtituted only the uſages of a parti- 

cular lordſhip, formed an univerſal digeſt. By 

means of the inſtitutions they had obtained general 

deciſions, which were entirely wanting in the king- 

dom: when the building was finiſhed, they let the 
icafipld fall to the ground. 

Thus the inſtitutions produced effects which 
could hardly be expected from a maſter- piece of le- 
giſlation. To Propane great changes, ſometimes 
whole ages are requiſite ; the eyents ripen, and then 
the revolutions ſucceed. 

The parliament judged in the laſt reſort of almoſt 

(e) See Du all the affairs of the kingdom. Before (), it took 
_ cagnizance only. of diſputes between the dukes, 
of peers. Counts, barons, biſhops, abbots, or between the 
See allo King and his vaſſals *, rather in the relation they had 
Flavin, to the political, than to the civil order. They were 
book i. ſpon obliged to render it permanent, whereas it uſed 
chap. do be held only a few times in a year; and, in fine, 


Bu * 
Paulus A great number were created, in order to be ſuffici- 


Emilius. ent for the deciſion of all manner of cauſes. 
No fooner was the parliament become a fixed 
u. than they began to compile its decrees. Jobn 
de Moxluc, under the reign of Philip the Fair, made 
2 collection which at preſent is KATA by the name 
of the Olim regiſters. 


thy Other caufes were decided by the ordinary eribunals. 


CHAP. XL. 


In what manner the judiciary forms ere borrowed : 
from the decretals. 


D UT how comes it, ſome will ſay, that when Bo or 
O the inftitutions were laid aſide, the judicial XXVIIL 
forms of the canon law ſhould be preferred to thoſe #* 
of the Roman? It was becauſe they had conſtantly 
before their eyes the eccleſiaſtic courts, which fol- 
lowed the forms of the canon law, and they knew nq 
court that followed thoſe of the Roman law; Be- 
ſides, the limits of the ſpiritual and temporal juriſ- 
diction were at that time very little known : there 
were () people * who ſued indifferently, and cauſes () Beau- 
that were tried indifferently, in either court. It cane 1 
ſeems (*) as if the temporal juriſdiction reſerved na pag. 458. 
other cafes excluſively to itſelf than the judgment (] See the 
of feudal matters +, and of crimes committed — 
by laymen in caſes not relating to religion. For of Beau- 
() if on the account of conventions and con- (© Bean 
. | | u 
tracts, they had occaſion to ſue in a te manoir, 
court, the parties might of their own accord pro- chap. 11. 
ceed before the ſpiritual courts; and as the latter P. 60. 
had not a power to oblige the temporal court to 
execute 'the ſentence, they made people obey by 
means of excommunications. Under thaſe circum: 
ſtances, when they wanted to change the courſe of 
proceedings in the temporal court, they took that of 
the ſpiritual courts, becauſe they knew it; and did 
= Widows, croiſes, &c. Beaumanoir, chap. 11. pag. 58. 
+ The ſpiritual courts had even laid hold of theſe, under the 
etext of the oath, as may be ſeen by the famous Concordat 


tween Philip-Auguſtus, the clergy, and the barons, which is 
found in the ordinances of Lauriere. 
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not meddle with that of the Roman law, becauſe 


they were ſtrangers to it: for in point of practice, 


12 know ory what is ar 


CHAP, NEL: 


Flux and reflux of the eccleſi aftic and temper 
Juriſaittion. 


H E civil power being in the hands of an in: 

finite number of lords, it was an eaſy matter 
for the eccleſiaſtic juriſdiftion to gain every day a 
greater extent. But as the eccleſiaſtic courts weak- 


ened thoſe of the lords, and contributed thereby to 


give ſtrength to the royal juriſdiction, the latter gra- 
dually checked the Juriſdiction of the clergy. The 


Parliament, which in its form of proceedings had 


adopted whatever was good and | uſeful in the 
ſpiritual courts, ſoon perceived nothing elſe but the 
abuſes which had erept into thoſe courts ;- and as the 


royal Juriſdiction gained ground every day, it grew 


every day more capable of correcting theſe abuſes. In 


fact, they were intolerable; and, without enumerating 


them, I ſhall refer * the reader to Beaumanoir, to 
Boutillier, and to the ordinances of our kings. 1 ſhall 


mention only two, in which the public intereſt was 
more directly concerned. Theſe abuſes we know by 
the decrees that reformed them: they had been in- 
troduced in the times of the darkeſt ignorance, 'and 
upon the breaking out of the firſt gleam of light, 
they vaniſhzd. By the ſilence of the clergy it may 


be preſymed, that they ſorwarded this reformatian : 


Ser Boutillier Somme Rurale, tit. ꝙ. what perſons are incapable 

of ſuing in a temporal court; and Beaumanoir, chap. 11, pag. 
56 and the regulations of Philip-Auguſtus upon this ſubject; a8 
iſo the regulation between Free, che clergy, and.the 


bazons. 
* 7-5. WR 
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deſerves commendation. Every man that died with- 6 


out bequeathing a part of his eſtate to the church, 
which was called dying without confeſſion, was deprived 


of the ſacrament, and of chriſtian burial. If he died 


without making a will, his relations were obliged 
to prevail upon the biſhop, that he would jointly 
with them name proper arbiters, to determine what 
ſum the deceaſed ought to have given, in caſe he 
had made a will. People could not lie together the 
firſt night of their nuprials, nor even the two following 
nights, without having previouſly purchaſed leave : 
theſe indeed were the three beſt nights to chuſe; 

for as to the others they were not worth much.. All 
this was redreſſed by the patliament : we find in the 
(*) gloſſary of the French law, by Ragau, the arreſt, a 
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which, conſidering the nature of the human mind, BO OE 


XXVIII. 
hap. 41. 


) In the 


which it publiſhed (o) againſt the biſhop of Amiens. word Te- 
I return to the beginning of my chapter. When-,..,, 8 


ors. 


ever we obſerve, in any age or government, the dif- () The 
ferent bodies of the ſtate endeavouring to increaſe + mwah 
their authority, and to take particular advantages of 1409. 


each other, we ſhould be often miſtaken were we to 
conſider their encroachments as an evident mark of 


their corruption. Through a fatality inſeparable 


from human nature, moderation in great men is 
very rare: and as it is always much eaſier to puſh 
on force in the direction in which it moves, than to 
ſtop its moment, ſo in the ſuperior claſs of the peo- 
ple 1 it is leſs difficult, perhaps, to find men reg 
virtuous, than extremely prudent. 


The ſoul feels ſuch an exquiſite pleaſure in do- 


mineering; even thoſe who are lovers of virtue are 
ſo exceſſively fond of themſelves, that there is no 
man to happy, as not to have ſtill reaſon to miſtruſt 
his 
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his honeſt intentions : and indeed our actions depend 
on ſo many things, that it is infinitely more eaſy to 
do good, than to do it well. 


"CHAP. Xi 
The revival of the Roman law, and the reſult there- 
of. Change in the tribunals. 


1 PON the diſcovery of Juſtinian's digelt tt to- 
J wards the year 1137, the Roman law feemed 
to riſe out of its aſhes. Schools were then eftabliſhed 
in Italy, where it was publicly taught: they had 
already the Juſtinian code, and the Novels. I men- 
tioned before, that this code had been ſo favourably 


received in that country, as to eclipſe the law of 
the Lombards. 


The Italian doctors beds the law of Juſtinian 
into France, where they had only * the Theodoſian 


code; becauſe Juſtinian's. laws were not made Þ till 
after the ſettlement of the Barbarians in Gaul. This 


law met with ſome oppoſition : but it ſtood its 
ground, notwithſtanding the excommunications of the 


(*) Decre- popes, who ſupported () their own canons. S. Lewis 


tals, book 


v. tit. de 
privile- 


endeavoured to bring it into repute by the tranſ- 
lations made by his orders of Juſtinian's works, 


giis, capite which are ſtill in manuſcript in our libraries; and 1 


* 


have already obſerved, that they made great uſe of 
them in compiling the inſtitutions. Philip the Fair F 


ordered the laws of Juſtinian to be taught, only as 


In Italy they followed Juſtinian's code: hence Pope John 

VIII. in his conſtitution publiſhed after the 8 od of Troyes, 

makes mention of this code, not becauſe it was known in France, 

but becauſe he knew it himſelf, and his conſtitution was general. 
1 This emperor's code was publiſhed towards the year 530. 


t By a charter in the year 1312, in favour of the univerſity of 
Orleans, quoted by Du Lillet. 


5 | written 


r ou. Es. et ß Ü— w: OLE. 


 Beaumanoir's time (®) there were two different Ways (>) Cuſ- 


written reaſon, in thoſe provinces of France that E | 
were governed by cuſtoms ; and they were adopted Chap. 42. 
as a law in thoſe provinces where the Roman law 7 
had been received. | 

I have already taken notice, that the manner of 
proceeding by judicial combat, required very little 
knowledge in the judges: diſputes were decided 
according to the uſage of each place, and purſuant 
to a few ſimple cuſtoms received by tradition. In 


of adminiſtering juſtice ; in ſome places they tried 2 
by peers “, in others by bailiffs: in following the voiſis, 
firſt way, the peers gave judgment + according to chap. 1. 
the uſage of their court; in the ſecond it was the ce dt - 
prodes homines, or old men, who pointed out this ſame bailifs. 
uſage to the bailiff. This whole proceeding required 
neither learning, capacity, nor ſtudy. But when the 
dark code of the inſtitutions made its appearance, 
when the Roman law was tranſlated, and taught in 
public ſchools, when a certain art of procedure and 
juriſprudence began to be formed, when practitio- 
ners and civilians were ſeen to riſe; the peers and tlie 
prodes honiines were no longer capable of judging : the 
peers began to withdraw from the lords tribunals , 
and the lords were very little inclined to aſſemble 
them; eſpecially as the new form of trial, inſtead 
of being a pompous action agreeable to the nobility, 
and intereſting to a warlike people, was become a 
courſe of pleading, which they neither underſtood, 

* Among the common people the burghers ' were tried by 
burghers, as the feudatary tenants were tried by one another. 
See la Thaumaſſiere, chap. 19. 

+ Thus all requeſts began with theſe words : My lord judge, 
it is cuſtomary that in your court, &c. as appears from the formula 
quoted by Boutillier, Somme Rurale, book iv. tit. 21. 
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Book nor cared to learn. The cuſtom of trying by peers 
began to * be leſs uſed; that of trying by bailiffs to 
be more ſo : the bailiffs did not give + judgment 
themſelves,” they ſummed up the evidence and pro- 
nounced the judgment of the prodes homines; but the 
latter being no longer capable of judging, the bai- 
liffs themſelves gave judgment. l 
This was effected ſo much the eaſier, as they had 
before their eyes the practice of the eccleſiaſtic courts; 
the canon and new civil law both concurred alike to 
aboliſh the peers. | ben 

Thus fell the uſage hitherto conſtantly obſerve 

in the French monarchy, that judgment ſhould not 
be pronounced by a ſingle perſon, as may be ſeen 
(*) Beau- in the Salic laws, the capitularies, and in the firſt (*) 


mano lau- writers under the third race. The contrary abuſe, 


_— which obtains only in local juriſdictions has been 
* moderated, and in ſome meafure redreſſed, by in- 
* | | 
316. The conſults, and who repreſents the ancient prodes bomines; 
1 by the obligation the judge is under of taking two 
ü. chap. graduates, in caſes that deſerve a corporal puniſh- 


I5. 


even in Boutillier's time, who lived in the year 1402, which 
is the date of his will: but nothing but feodal matters 
were tried any longer by the peers. Boutillier, book 1. tit 1. 
16. N | 
77 As appears by the formula of the letters, which their 
lord uſed to give them, quoted by Poutillier, Somme Rurale, 
book i. tit. 14. which is proved likewiſe by Beaumanoir, cuſtom 
of Beauvoiſis. chap. 1. of the bailiffs; they only directed the 
proceedings, 7he bailif is obliged in the preſence of the peers 
„% fo take diam the words of theſe who plead, and to aſk the 
« parties achether they are willing to have judgment given ac- 
« cording to the reaſons alledged; and if they ſay, yes, my lord; 
« the bailif ought to oblige the peers to give judgment.” See 
alſo the Inſtitutions of S. Lewis, book i. chap. 105. and book 
ii. chap. 15. | ph | 


ment; 


» |} 


troducing in many places a judge's deputy, whom he 


* 'The change was inſenſible; we meet with trials by peers 


2 * 


my *%, > we K 4 M4, 
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ment; and, in fine, it is become of no manner of B r” 


ys XXVII. 
effect by the extreme facility of appeals. Chap. 43. 


CHAP; XIII. 
7 be ſame ſubjet continued. 


Hv 8 there was no law to inhibit che lords | 

from holding their courts themſelves; no law 

to aboliſh the functions of their peers; no law to or- 

dain the creation of bailiffs; no law to give them 

the power of judging. All this was effected inſen- 

libly, and by the very neceſſity of the thing. The 

knowledge of the Roman law, the arreſts of the 

courts, the new digeſts of the cuſtoms, required a 

ſtudy of which the nobility and illiterate pos 

were incapable. _. | 
The only () ardinance we hare upon chis ſobject, (a) It was 

is that which obliged the lords to chuſe their bailiffs publiſhed, | 

in the year 

from among the laity. It is a miſtake to look upon 1287, 

this as the law of their creation; for it ſays no ſuch 

thing. Beſides, it fixes what it preſcribes, by the 

reaſons it gives: to tbe end that: the bail:ffs may. be pu- 

niſhed * for their prevarications, it is neceſſary they be 

taken from the order of the laity. The immunities of 

the clergy in thoſe days are very well known. 
We muſt: not imagine that the privileges which 

the nobility. formerly enjoyed, and of which they 

| are now diveſted, were taken from them as uſurpa- 

tions: no, many of thoſe privileges were loſt through 

; neglect, and others were given up, becauſe as vari- 

; ous changes had been introduced in the courſe: of 


f ſo many ages, they were inconfUlnt with thoſe 
changes. 


* Ut i ibi delinguant, uperiores ſui poſſint ne in eoſdem. 
Ez Vor. II. * CHAP, 
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except n was the re- 


Tutions, book 1; chap. 71. and 72. 


TRE SPIRIT 


; of N AP. XLIV. 
Of. the proof "by Witneſſes. 


HE judges, who had no other rule to go by 

| than the uſages, inquired very often by wit 
baſſes into every cauſe that was N before 
1 8 
The ufage of judicial combats beginning to as 
cline, they made their inqueſts in writing. But a 
verbal proof committed to writing, is never more 
than a verbal proof; ſo that this only increaſed the 
expences of law proceedings. Regulations were then 
made, which rendered moſt of thoſe inqueſts * uſe- 


leſs ; public regiſters were eſtabliſhed which aſcer- | 
- tained moſt facts, as nobility, age, legitimacy, and 
marriage. Writing is a witneſs very hard to corrupt; 

the cuſtoms were therefore reduced to writing. Al 


this is very reaſonable; it is much eaſier to go and 
ſee in the baptiſmal regiſter, whether Peter is che 
fon of Paul, than to prove this fact by a tedious 
inqueſt. When there are à great number of uſages 
in a country, it is much eaſier to write them all 
down in a code, than to oblige individuals to prove 
every uſage. At length the famous ordinance was 
made, which prohibited the admitting of the proof 
by witneſſes, for a debt — an hundred Hvres, 

a proof i in — 


wy = 4 


see in what manner age, and poreage were proved, u 


mT — 
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CHAP, 


OF LAWS. 


CHAP. . 
Of the cuſtoms. of France. 


„KRANE. as we have already obſerved, was'Book 
governed by unwritten cuſtoms; and the — 
E ufages of each lordhip conſtituted the 
civil aw. Every lordſhip had its civil law, accord 
ing to Beaumanoir (), and fo particular 2 law, that ſe) Pro- 
chis author ho is looked upon as a luminary, and ga to 
2 very great luminary, of thoſe times, fays he does om a 
not believe that throughout the whole kingdom there Beau- 
were two lordſhips entirely governed by the ſame law. Voit. 
Thi prodigious diverſity had a firſt and ſecond 
With regard to the firſt, the reader may 
recollect what has been already- ſaid concerning it in 
the () chapter of local cuſtoms ; and as to the ſe- (% Chap. 
cond, we 55 with it in the different events of le- 12. 
gal duels; it being natural that a continual ſeries of 
fortuitous caſes muſt have been productive of new 
uſages. 
Theſe euſtoms were preſerved i in the memory of 
old men: but enn Jaws or written cuſtoms 
were formed. 
1. At the e e (®) of the third race the (=) gecthe 
kings gave not only particular charters, but like- collection 
wiſe general ones, in the manner above explained ; iis. 
ſuch are the inſtitutions of Philip Auguſtus, and nd Laurire 
thoſe made by S. Lewis. In like manner the great 
wvaſſals, in concurrence with the lords who held un- 
der them, granted certain charters or eſtabliſhments, 
according to particular circumſtances, at the affizes 
of their duchies or counties: ſuch were the aſſize 
of f Godfrey count of Britany, on the diviſion of the 


Y 2 nobles ; - 
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nobles; the cuſtoms of Normandy, granted by duks 
Ralph ; the cuſtoms of Champagne, given by king 
Theobald ; the laws of Simon count of Montfort, 
and others. This produced ſome written laws, and 
even more general ones than thoſe they had before. 

2. At the beginning of the third race, almoſt all 
the common people were bond-men; but there were 
ſeveral reaſons which determined afterwards the kings 
and lords to infranchiſe them. 

The lords by infranchiſing their bond- men g ave 
them property ; it was neceſſary therefore to give 
them civil laws, in order to regulate the diſpoſal of 
that property. The lords by infranchiſing their bond. 
men, deprived themſelves of their property; there 
was a neceſſity therefore of regulating the rights 
which they reſerved to themſelves, as an equivalent 
for that property. Both theſe things were regulated 
by the charters of infranchiſement; thoſe charters 
formed a part of our cuſtoms, and this part was re- 
duced to writing. 

3. Under the reign of St. Lewis, 91 of the ſuc: 
ceeding princes, ſome able practitioners, ſuch as 
Deéfontaines, Beaumanoir, and others, committed 
the cuſtoms of their bailiwics to writing. Their de- 
ſign was rather to give the courſe of Judicial pro- 
ceedings, than the uſages of their time in reſpect to 
the diſpoſal of property. But the whole is there; 


and though theſe particular authors have no autho- 


rity but What they derive from the truth and noto- 
riety of the things they ſpeak of, yer there is no 
manner of doubt but they contributed greatly to the 


| reſtoration of our antient F rench law. Such was in 


thoſe days. our common benz 


OF LAWS: 


We are come now to the grand epocha. Charles 


VII. and his ſucceſſors . cauſed the different local 
cuſtoms throughout the kingdom to be reduced to 
writing, and preſcribed ſet forms to be obſerved at 
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their digeſting. Now as this digeſting was made 


through all the provinces, and as people came from 
each lordſhip to declare in the general aſſembly of 
the province the written or unwritten uſages of each 
place, endeavours were uſed to render the cuſtoms 
more general, as much as poſſible, without injuring 
the intereſts of individuals, which were carefully 


* preſerved. Thus our cuſtoms aſſumed three cha- 


racters; they were committed to writing, they were 


made more general, and they received the ſtamp of 


the royal authority. 

Many of theſe cuſtoms having been digeſted anew, 
ſeveral changes were made, either in- ſuppreſſing 
whatever was incompatible with the actual practice 
of the law, or in adding ſeveral things drawn from 
this practice. 


Though the common ie? is conſidered amongſt 
us as in ſome meaſure oppoſite to the Roman, inſo- 


much that theſe two laws divide the different terri- 
tories; it is notwithſtanding true that ſeveral regu- 
lations of the Roman law entered into our cuſtoms, 
eſpecially when they made the new digeſts at a pe- 
riod of time not very diſtant from ours, when this 


law was the principal ſtudy of all thoſe who were 


deſigned for civil employments; at a time when it 
was not uſual for people to boaſt of not knowing 
what it was their duty to know, and of knowing 


what ey ought not to know; at a time when a 


„This was obſerved at the digeſting of the cuſtoms of Berry | 
and of Paris. Sec la Thaumaſliere, chap. 3. 


* * quick- 


V.; 
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Book quickneſs of underſtanding, was made more ſoſer. 
"ak vient towards learning than pretending to a profel. 

fion, and when a continual purſuit of ann 

was not even the characteriſtic of women. 

What has been hitherto faid of the formation of 
our civil. laws, feems to lead me naturally to- give 
alſo the theory of our political laws; but this 
woultt be too great a work. I am like that anti- 
quarian who ſet out from his own country; arrived 
in Egypt, * an eye on the pyramids, and "RY 
home, 


* 


„ KK n 2. 
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Ei the manner of compoſi 825 Lou, 


* 
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CHAP. 
. the 1 8 1725 the ee 


ſpirit of eee e my to be "Wn of the 3 * 
tor; political, like moral evil, lying always between 
two extremes. Let us produce an example. 
The ſet forms of juſtice are neceſſary to liberty; 
but the number of them might be ſo great as to be 
contrary to the end of the very laws that eſtabliſhed 
them; proceſſes would have no end; property 
would be uncertain; the goods of one of the par- 
ties would be adjudged tq the other without examin- 
ing, or _ would 1 be ruined 15 — 
too much. 

The citizens wot loſe thei fly nd ien: 
the accuſers would no longer have any means to 


convict, nor the accuſed to juſtify themſtlves. | | 
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CHAP. It. 


SS Ti be Jane * continued. 
Be oe ECILIUS, in Aulus Gellius 0. ſpeaking 
Ch. a, & 3. of the law of the twelve tables, which per- 


(*) Book mitted the creditor to cut the inſolvent debtor into 
XX. ch. 1. pieces, juſtifies it even by its cruelty, which“ hin- 
dered people from borrowing beyond their abilities. 

Shall then the cruelleſt laws be the beſt? Shall good- 


kneſs conſiſt in exceſs, and all the relations of things. 
be deſtroyed : y 
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CHAP. III. . 


7. bat the Laws which ſeem to deviate from the 


Views of the e are 1. 1 
10 them. 
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HE law of Solon, which declared thoſe per- 

ſons infamous who eſpouſed no ſide in an in- 

ſurrection, ſeemed very extraordinary; but we ought 

1 to conſider the circumſtances in which Greece was at 

Ws: that time. It was divided into very ſmall ſtates : 

1 and there was reaſon to apprehend, leſt in a repub- 

lic, torn by inteſtine diviſions, the ſobereſt part 

ſhould keep retired, and things by this means ſhould 
be carried to extremity. 


bulk of the citizens either made or engaged in the 


* Cecilius ſays, that he never ſaw nor read of an inſtance, in 
which this puniſhment had been inflicted; but it is likely, that no 
ſuch puniſhment was ever eſtabliſhed; the opinion of ſome civi- 
lians, that the law of the twelve tables meant only the diviſion of 

the * from the ſale of the debtor, ſeems very probable. 


quarrel. 


In the ſeditions raiſed in thoſe petty Gam: the 
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quarrel. In our large monarchies, parties are formed B 
by a few, and the people chuſe to live quiet. In the Chap. 4. 
Jatter caſe it is natural to call back the ſeditious to & 35. 
the bulk of the citizens, and not theſe to the ſedi- 

tious: in the other, it is neceſſary to oblige the ſmall 

number of prudent people to enter among the-ſedi- 

tious: it is thus the fermentation of one liquor AF 

be ſtop by a ſingle drop of mrs: To: 
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CHAP. IV. 


Of the laws that are contrary to the views of thy ; 
3 


HERE are laws ſo little underſtood by the 
| legiſlator, as to be contrary to the very end 
he propoſed. - Thoſe who made this regulation 
among the French, that when one of the two com- 
petitors died, the benefice ſhould devolve to the 
ſurvivor, had in view without doubt the extinction L 
of quarrels : but the very reverſe falls out, we ſee 
the clergy at variance every day, and like Engliſh | 
maſtifis worrying one another to death, 


CHA P. Ts 
27 he ſame ſubj et continued. 


HE law I am going to ſpeak of, is to be found 

£4 in this oath preſerved by Zſchines “: I ſwear 
that I will never deſtroy a town of the Anphilhons, 
and that I will not divert the courſe of it's running wa- 
ters; if any nation ſhall preſume to do ſuch a thing, 
1 vill declare war againſt them, and will deflroy their 

' {erons. The laſt article of this law, which ſeems to 


De, falſa legations, | 
confirm 
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Boo confirm the firft; is really contrary to it: Ampliictyon 
Chap: 5 is willing that the Greek towns ſhould never he de- 


& 6. 


8) Dio. 
lib. 41. 


firoped, and yet his law paves the way for the de- 


Kerudtion of theſe towns. In order to eſtabliſh a 


proper law of nations among the Greeks, they ought 
to have been accuſtomed early ta think it a barba+ 
rous thing to deſtroy a Greek town; confequently 
they ought not even to deftroy the deſtroyers. Am. 
phictyon's law was juſt; but it was not prudent ; 
this appears even fiom the abuſe made of it. Did 
wot Philip aſſume the power of deſtroying towns, 
under the 8 of their having infringed the laws 
of the Greeks? Amphictyon might have inflicted 
other puniſhments; he might have ordained, fot 
example, that a certain number of the magiſtrates 
of the deſtroying town, or of the chiefs of the infring: 
ing army, ſhould be puniſhed with death; that the 
deſtroying nation ſhonld ceaſe for a white to enjoy 


the privileges of the Greeks ; that they ſhould pay 
a fine till the town was rebuilt. The law ought above 
all things to aim at the reparation of damages. 


CHAP. VI. 


That laws abi appear the fame, have not 2 
5 55 the ſame effet.. 


O SA R made alawto (* prohibit people from 
keeping above ſixty ſeſterces in their houſes. 
This law was ed at Rome as extremely pro- 

r for reconciling the debtors to their creditors; be- 


cauſe by obliging "the rich' to lend to the poor, they 
enabled the latter to pay their debts. A law of the 
fame nature made in France at the time of the ſyſtem, - 
; proved extremely fatal; becauſe it was enacted under 


a molt 


* Cd ——— * cd * *. oO — bot LEE ww g——_—_ 5. n Aiiltes — ** * . «Ad: comin d Ls aethc 


A 
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ing it at home; which was the ſame as taking it from 
them by open violence. Cæſar's law was deſigned 
to make the money circulate; the French miniſter's 
deſign was to draw all the money into one hand. The 


former gave either lands or mortgages on private 


people for the money the latter propoſed in lieu of 
money nothing but effects which were of no value, 


and could have none by their very nature, becauſe 
the law compelled people to accept of tnem. 
CHAP. VII. 


7 be Flee ſubje® « continued. Neceſſity of compyjng bs laws 
in a proper manner. 


HE bj ol oftraciſm-was eftabliffied at Aces 


was 133 2 of a thouſand miſchiefs, becauſe it 
was imprudently enacted. The principal citizens 
baniſhed one another by holding the leaf of a fig-tree 


(*) in their hands; ſo that thoſe. who had ahy kind (*) Plu- 
of merit withdrew from public affairs. At Athens, r 
where the legiſlator was ſenſible of the proper extent fius, 


and limits of his law, oſtraciſm proved an admirable 
thing: they never condemned more than one perſon 
at a time; and ſuch a number of ſuffrages were fe. 


quilie for paſſing; this ſentence, that. ĩt was extremely 
difficult for them to baniſſi a perſon whoſe abſenee 


was not neceſſary to the ſtate. | 
The power of baniſhing. was exzrciſed only way 
fifth year: in fact, as the oftraciſm was deſigned 


againſt none but gfeat perſonages wh thteathied. the 


ſtate with danger, it ought not to be the tranſaction 


of every day. CHA P. | 


qa_ 
* 
. 


a moſt frightful circumſtance, After depriving peo- Book 


XXX. 
ple of all poſſible means of laying out their money, Chap. 6, 
they {tripped them even of the laſt reſource of keep» & 7. 


at Argos (), ant at Syracuſe. At Syracuſt K. 3 
Rep 
v. chap. 3. 
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332 THE SPIRIT 


CHAP. I 1d 30,9 
2 bat laws which appear the ſame, were not akwiys 
made through the Jem motive. 


Y 
* 


\ 


Hoop: , N France they have received moſt of the Row 


Chap. 8, laws on ſubſtitutions, but through quite a different 


49. motive from the Romans. Among the latter the 
inheritance was accompanied with certain * ſacrifices, 
which were to be performed by the inheritor, and 
were regulated by the pontifical law ; hence it was, 
that they reckoned it a diſhonour to die without heirs, 
that they made ſlaves their heirs, and that they de- 
viſed ſubſtitutions. Of this we have a very ſtrong proof 
in the vulgar ſubſtitution, which was the firſt invent- 


ed, and took place only when the heir appointed did. 


not accept of the inheritance. Its view was not to 


perpetuate the eſtate in a family of the ſame name, 
but to find ſome body! that would re of it. 


CHAP. 18. 


7 bat the Greek and Roman laws puniſhed ſuicide, buy 
not e 2! the ſame motive. | 


B k 
82 be, 


through faint-heartedneſs, ſhall be puniſhed. The Ro- 
man law puniſhed this action when it was not com- 


mitted through faint-heartedneſs, through wearineſs | 
of life, 'throagh'i impatience in pain, but through * 


* When the 1 was too much n aw: * 


ded the pontifical law by certain 8 from hence comes che 


wn W e hereditas, 


10 55 | dab edn 


\ Man, ſays Plats ), who has killed one 1 
related to him, that is himſelf, not by an or- 
* of the magiſtrate, nor to avoid ignominy, but 


> * 9 


r LAWS. A 


criminal 488 The Roman law acquitted where Bo * 
the Greek condemned, and condemned where the 6 
other acquitted, 


* 


Plato's law was formed upon the Le N 
inſtitutions, where the orders of the magiſtrate were 
abſolute, where ſhame was the greateſt of miſeries, 
and faint-heartedneſs the greateſt of crimes. The 


Romans had no longer thoſe fine ideas theirs. was — 


only a fiſcal law. 


During the time of the republic, there was no 


law at Rome againſt ſuicides: this action is always 


conſidered by their hiſtorians in a favourable light, 
and we never meet with any puniſhment inflicted 5 


upon thoſe who committed it. 


$' 5 


Under the firſt emperors, the great families of 


Rome were continually deſtroyed by criminal pro- 
ſecutions. The cuſtom was then introduced of pre- 
venting judgment by a voluntary death. In this 
they found a great advantage: they had * an ho- 
nourable interment, and their wills were executed; 


becauſe there was no law againſt ſuitides. * But when 


the emperors became, as avaricious as cruel, | 
deprived thoſe who. deſtroyed themſelves of. "te 
means of preſerving their eſtates, by rendering it cri- 
minal for a perſon to make away with F through 
a criminal remorſe. 

What I have been ſaying of the, motive” of the 
emperors, is ſo true, that they conſented that the 
eſtates of ſuicides ſnould not be confiſcated, when 


the crime for which they killed themſelves, was not 


puniſhed with confiſcation. .. ., 13 

Eorum qui 7. 5 52 Ratuchant 3 corpora, erke 
1:ftamenta, pretium feftinandi,\. Tacit. E: ; 

+ Reſcript of the emperor Pius in the 3d law, 5 1, & 2 175 
Enis eorum qui Oh Harten  fibi A . 

; 2 H A P. 
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HA P. X. eee 


7 hat laws which ſeem contrary, proceed ame 
From abe ſame ſpirit. 


XXIX. 


Chap. 10 | 
rr. dhe Romans. 


9 2 A ſummons was a 6 3 action, and a * 
1 . Ul K 
1 of a warrant for ſeizing the ? body; ; hence it 


Book Jobe. times we give ſummons to peopl le i in their 


cand. was no more allowed to ſummon A perſon ; in his 


05 * * own houſe, than it is now allowed to arreſt a per- 


. ſon in his own houſe for debt. 


6 A= the Both the Roman () and our laws admit of this 
aw I 


de in jus * princi le alike, that every, man ovghr to have his 


wocandi, own houſe for an aſylum, where he ſhould ſuffer 


3 


no violence. 1 
enA P. XI. „ 
* wwe are 40 Judge of the * of laws... 


[ N France, the uniſhment againſt. falſe en 
is capital ; 3. 3 1 2 it is not. Nom. to be 


able to judge which of theſe two laws 1s the beſt, : 


we mult add, that in France the rack is is uſed againſt 
| criminals, but not in England; That i in France the 
accuſed is. not allowed to produce his witneſſes ; iy and 


that they. very ſeldom admit of what is called j uſti- 


fying facts; in England they allow of dice 
both ſides. Theſe three F rench laws form a c 


and well connected ſyſtem; and ſo do the chree Fag. 


liſh laws. The law of England, which does.not allow 


41 Nopit in 1 "nc ſatir . * they could n not damon 


thoſe to whom a particular reſpect was due. 
| 9 


1 * 99 a * FEY 


mk ft &9 


wi. cis ad wnls A AY 


of the racking of criminak, has but very little hopes Book 


to draw from the accuſed a confeſfion of his crime: Fogg 
for this reaſon it invites witneſſes from all parts, 
and does not venture to diſcourage them by the fear 

of a capital puniſhment.” The French law which 

has one reſource more, is not afraid of intimidating 

the witneſſes; on the Contrary, reaſon requires —1 
ſhould be intimidated ; ; it liſtens only to the witnel- 

ſes on one fide *, which are thoſe produced by the 
attorney general, and the fate of the accuſed de- 
pends entirely on their teſtimony. But in England 

they admit of witneſſes on both ſides, and the af- 

fair is diſcuſſed in ſome meaſure between them; con- 
ſequently falſe witneſs is there leſs dangerous, the 
accuſed having a remedy againſt the falſe witneſs, 
which he has not in France. Wherefore, to de- 
termine which of thoſe laws are moſt agtecable to 
reaſon, we muſt not confider them ingly, but t com- - 
pare the whole together. 3 5 


CHAP, XII. 
That laws which appear the ſame, are ſometimes 


8 really. different... Dann: is 
IHE Greek and Roman laws inflicted the "A 


the French law does the ſame. The former acted 1 8 
rationally, but the latter does not. Among £ 
Greeks and Romans, the thief was condemn 1. 
pecuniary puniſhment, which ought alfo to be in- 
flicted on the receiver: for every man that contri- 


y the ancient French law, withtſſes were Keitd om both 
ſides; hence we ſind in the inſtitutions of S. Lewis, bock 7. 


chap. 7. that there was only a pecuniary puniſhment againſt falſe 


Wide es, 
as butes 


(*) puniſhment on the receiver as on the thlef; (*) Leg. 1. 
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XXIX. 


T HFH SPIRLT 
butes in what ſhape ſoever to a damage, is obliged 


Chap. 12, to repair it. But as the puniſhment of theft is 


& 13. 


capital with us, the receiver cannot be puniſhed like 


the thief, without carrying things to exceſs. A re- 


ceiver may act innocently on a thouſand occaſions ; 
the thief is always culpable : one hinders the, cons 


viction of a. crime, the other. commits it; in one 


the whole is paſſive, the other is active; the thief 
muſt ſurmount more obſtacles, and his ſoul. muſt 


be more hardened againſt the laws. 


The civilians have gone further ; they ook u upon 
the receiver as more odious than () the thief ; 55 
were it not for the receiver, the theft, ſay they, 
could not be long concealed. But this again might 
be right when there was only a pecuniary  puniſh- 
ment; the affair in queſtion was a damage done, 
and the receiver was generally better able to repair 
it: but when the . puniſhment became capital, they 

ought to have been directed by other principles. 


2 


CHAP. XIII. 


That we muſt not ſeparate tbe "FAG 2 the end 


or which they were made: bf the. Fre ou 
on her. 


1 


I eee 
HEN a thief was 8 in er fact, this 
was called by the Romans an open theft; 


when 5 was not detected till ſome time ee 
it was a private theft. 


The law of the 8 * EY pn an 


"open thief ſhould be whipt with rods, and condemned 


to e if he had attained the age of puberty; or 
1 S* only | 


0 F LAWS: E 

1 only wbipt, if he was not of ripe age; but as for B se 

3 the private thief, he was only condemned to a Chap. 13. 

- recompence of _—_ 0 value of what he had 

4 ſtolen. 2985510 100 

T When the pet * aboliſhed the a ct 

þ ee the citizens with rods, and of — 

8 them to ſlavery, the open thief was condemned to 

f a-recompence:of four- fold, and they ſtill continued 

t to condemn the private thief to a recompence of double. 
It ſeems very odd, that theſe laws ſnould make 

n ſuch a difference in the quality of thoſe two crimes, 

r and in the puniſhments they inflicted. In fact, 

4 whether the thief was detected either before or after 

the had carried the ſtolen goods to the place intended, 

this was a circumſtance which did not alter the na- 

| ture of the crime. I do not at all queſtion but the 

whole theory of the Roman laws in relation to theft 

was borrowed from the Lacedæmonian inſtitutions. 

Lycurgus, with a view of rendering the citizens 

dexterous and cunning, ordained that children 

ſhould be practiſed in thieving, and that thoſe who 

were caught in the fact ſhould be ſeverely» whipt: 

this occaſioned: among the Greeks, and afterwards 

among the Romans, a great difference between an 

open and a private theft T. 

Among the Romans a ſlave who had bogs ne 
of ſtealing, was thrown from the Tarpeian rock. 
Here the Lacddinowlai inſtitutions were out of the 
queſtion; the laws of Lycurgus in relation to 
theft were not made for ſlaves : to deviate from 


* See what Favorinus ſays in Aula Gellius, book 20. chap. 1. 

+ Compare what Plutarch ſays in the life of Lycurgus with the 

— of the Digeſt. title de furtis ; and the inſtitutes, book 4. tit. 1. 
1, 2, & 3. 
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THE SP.IRET 


B.oo rk them in this reſpect was in reality conforming) to 


XXIX. 
Chap. 13. 


them. 1 


At Rome, 1 5 a bene ofinentidy Ive: happened 
to be caught in the fact, the prætor ordered him to 


be whipt with rods according to his pleaſure, as was 


practiſed at Sparta. All this had a remoter origin. 
The Lacedæmonians had derived theſe uſages from 
the Cretans; and Plato (), who wants to prove 
that the Cretan inſtitutions were deſigned for war, 


cites the following, namely, the faculty of bearing 


pain in private combats, and in 1 wh 
flicted for open thefts; * eee 


As the civil laws. depend on the political bd 
tions, becauſe they are made for the ſame ſociety: 


whenever there is a deſign of adopting the civil law 


of another nation, it would be proper to examine 
before - hand, whether they have both che ſame RING 
tutions, and the ſame political la. 

Thus when the Cretan laws on theft were adopted 
by: the-Laceda:monians, as their conſtitution and 
government were adopted at the ſame time, theſe 
laws were equally reaſonable in both nations. But 
when they were carried from Eacedzmonia to 
Rome, as they did not find there the ſame conſtitu- 
tion, they were always thought ſtrange, and had 


no manner of connexion with the other civil laws 
ob the Romans. | 


. 


„ er ww © = i. Wo 


D.C IG LS 


7 Bat we muſs 101 ſeparate the 1 from the Circum- 
__ in which 18 were made. 


1 was alma hs 4 40% at 8 * ben Dock 
the city was beſieged; all the uſeleſs people ſhould XXIX. 
be pur to death *. This was an abominable politi- P. 14 
cal law, in conſequence of an abominable law of 
nations. Among the Greeks. the inhabitants of a 
town taken, loft their civil liberty, and were fold 
as ſlaves. The taking of 4 town implied its in- 
tite deſtructiom; which is the ſource not only of 
thoſe obftinate defences, and of thoſe unnatural ac. 
tions; but likewiſe of thoſe [Ig __ which 
they ſomeximes enafted;” 

The Roman laws + ordained that phyſicians ſhould 
be puniſhed for neglect or unſkilfulneſs. In thoſe 
caſes, if the phyſician was a perſon of any fortune 
or rank, he was only condemned to deportation ; 


but if he was of a low condition, he was put to 


death. By our laws it is otherwiſe.” The Roman 
laws were not made under the ſame circumſtances 
as ours: at Rome every ignorant pretender inter- 
meddled with phyſic 3, but amongſt us, phyſicians 
are obliged to go through a regular courſe of ſtudy, 
and to take their degrees; for which reaſon they 
are ſuppoſed to underſtand their art. 


* Igutilis ætas oceidatur. Syrian in Hermey. 
_+ The Cornelian law de Sicarz, Inſtitut. lib. 4. 10 35 ere. 


Aquilia, 5 7. 
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THE SPIRIT 
c H A P. XV. 


That ſometimes it . is proper the law Joould amend | 


iſelf. 


HE Rag cf the twelve while 88 people 

| to kill a night-thief as well as a day-thief, if 
upon being purſued. he attempted to make a de- 
fence : but it required that the perſon who killed the 


thief +, ſhould cry out and call his fellow- citizens; 
this is what thoſe laws, which permit people to do 


juſtice. to themſelves, ought always to require. It is 


the cry of innocence, which in the very moment of 


the action, calls in witneſſes, and appeals to judges. 


The people ought to take cognizance of the action, 
and at the very inſtant of its being done; an inſtant: 
when every thing ſpeaks, the air, the countenance, 


the paſſions, ſilence; and when every word either 


condemns or abſolves. A law which may become ſo 


contrary to the ſecurity and liberty of the cle 
ought to be executed 4 in their . 


CHAP. XVI. wa : 


\ 


* Things to be obſerved in the wk of Laws. ” 


HOSE who have a genius ſufficient to 


enable them to give laws to their own, or to 


another nation, ought to be particularly attentive to 


the manner of forming them. 


The ſtyle ought to be conciſe. The liv of hb 


twelve tables are a model of conciſenefs ; the very 
children Þ uſed to learn them by heart. Jultnitr $ 
* Sec the 4th law, ff. ad leg. Aquil. 


+ Ibidem, ſee the decree of Taſſillon added to the * of the 


Bavarians, de popularib. legib art. 4. | 
x. Ut carmen neceſſarium, Cicero de * lib. ii. + 
Novels 


ww 
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Novels were ſo very diffu fed, that they were obliged Done 
to abridge them *. Chap. 16. 

The ſtyle ſhould alſo be Ou and ſimple; a dire& 
expreſſion being always better underſtood than an in- 
direct one. There is no majeſty at all in the laws of the 
lower empire; princes are made to ſpeak like rhetori- 
cians. When the ſtyle of laws is tumid, they are 
looked upon only as a work of parade and oſtentation. 

It is an eſſential article that the words of the 
laws ſhould excite in every body the ſame ideas. 
Cardinal Richelieu (*) agreed, that a miniſter might 3 politi- 
be accuſed before the king; but he would have the ca wu 
accuſer puniſhed, if the facts he proved were not 
matters of moment. This was enough to hinder 
people from telling any truth whatſoever againſt the 
miniſter z becauſe a matter of moment is intirely re- 
lative, and what may be of moment to one, is not 
ſo to another. 

The law of Honorius puniſhed with 4 any 
perſon that purchaſed a freed- man as a ſlave, or that 
gave him moleſtation. He ſhould not have made 
uſe of ſo vague an expreſſion: the moleſtation given 
to a man depends intirely on the degree of his ſen- 
ſibility. 

When the law wants to fix a ſet rate upon 
things, it ſhould avoid. as much as poſſible the 
valuing it in money. The value of money changes 
from a thouſand cauſes, and the ſame denomi- 
nation continues without the ſame thing. Every 
one knows the ſtory of that impudent (*) fellow (*) Aulus 
at Rome, who uſed to give a he met a box on — 


* It is the e of Irnerius. | E 1. 


a a tes. of 
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a + Aut qualibet manumiſſione donatum inguietare e woluerit.. Appendix 
to the Theodoſia code code in the firſt — of father Sirmond's 


works, p. 737. . 
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3 5 the ear, and afterwards tendered them the five bo 
Chap. 16. twenty pence of the law of the twelve tables. 
When a law has once fixed the ideas of hides, 
it ſhould never return to vague expreſſions. In the 
eriminal ordinance of Lewis XIV. “ after an exact 
enumeration of the cauſes, in which the king is im- 
mediately concerned, adds theſe words, and theſe 
which in all. times have tieen ſubjelt to the determination 
of the king's judges, which renders the _y * 
arbitrary, after it had been fix ec. 
Charles VII. ＋ fays, he has been informed that the 
parties appeal three, four, and ſix months after judg- 
ment, contrary to the cuſtom of the kingdom in 
the country governed by euſtom: he therefore ordains 
that they ſhall appeal forthwith, unleſs there happens 
to be ſome fraud or deceit in the attorney I, or uns 
leſs there be a great or evident cauſe to fue the appeal. 
The end of this law deſtroys the beginning, and it 
deſtroys it ſo effectually, that they uſed afterwards 
to appeal during the ſpace of thirty years 99. 
(1)Bookz. The law of the Lombards () does not allow a 
ute 37. woman that has taken a religious habit, though the 
has made no vow, to marry; becauſe, ſays this law, 
F a ſpouſe who has been contracted to a woman only by 
WW. | a ring. caunot without guilt be married to unather ; by 
_ 42 much fironger- ee [hauſe of. Gad, or of the 
1 blefſed. virgin. Now I ſay, that in laus the 
ments bald be e from were, 
mo 


: We had? in the verbal ke 45 of this un — 0 
that determined him. 
| + la his ordinance'of Montel les tours in the yeat 4k 
t They might puniſh the attorney, without, there g any 
neceſf ity of ditturbing the public order. 
The ordinance of "the Vert 1667, has ange gere regulation 
| upon this head. | 
another, 


bend 
_ 
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"GE LL St : 
another, and not from reality to figure, "a B N08 
figure to reality, . 6 16. 

A law enacted by cane ( 9 ordains. tliat the () In fa- 
ſingle teſtimony of a biſhop ſhould be ſufficient, with- er = 
out liſtening to any other ' witneſſes. This prince appendix 
took a very ſhort method; he judged of affairs by to = 
perſons, and of perſons by dignities. N12 =» — 

The laws ought not to be ſubtle; they are de- tom. i. 
ſigned for people of common underſtanding, not as 
an art of makes but as the plain reaſon of a father 
of a family. 

When there is no neceſſity for exceptions and li- 
mitations in a law, it is much better to omit them: 
details of that kind throw people into new derails. 

No alteration ſhould be made in a law without 
ſufficient reaſon, Juſtinian ordained, that a huſband 

might be repudiated, without the wife's loſing her 
portion, if for the ſpace of (c) two years he had been (*) Le eg: I. 
incapable of conſummating the marriage. He al- CAA dis. 
tered his law afterwards, and allowed the (©) poor (J See the 


wretch three years. But in a caſe of that nature Suthentic 


Sed hodi 
two years are as good as three, ban three are not jn the 
worth more than two. - code de 


When a legiſlator condeſcends to give the reaſon of Ni. 
his law, it ought to be worthy of its majeſty. A Ro- 
man (d) law decrees, that a blind man is incapable to (4) Leg. I. 
plead, becauſe he cannot ſee the ornaments of the ma- as: 
giſtracy. So bad a reaſon muſt have been given on pur- do. 
poſe, when ſuch a number of good reaſons were at hand. 

Paul the civilian (*) ſays, that à child grows per- (+) Is his 
fe& in the ſeventh month, and that the proportion 4 57 mg 
Iv 
of Pythagoras's numbers ſeems to prove it. It is tit. 9. 
very extraordinary that they ſnould judge of thoſe 
things * the — of 'Pythagoras's numbers. 


24 Some 
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Boox Some French lawyers have aſſerted, that when the 
Chap. 46. king made an acquiſition of a new country, the 
| churches became ſubject to the Regale, becauſe the 
king's crown is round. I ſhall not examine here 
into the king's rights, or whether in this caſe 'the 
reaſon of the civil or eccleſiaſtic law ought to ſubs 
mit to that of the law of politics: I ſhall: only ſay, 
that thoſe auguſt rights ought to be defended by 
grave maxims. Was there ever ſuch a thing known, 
as the real rights of a dignity, founded on the fun 
of that dignity- s ſign? 


(*) Della Davila (e) ſays, that Charles IX. was declared of 
Sek ei- age in the parliament of Roan at fourteen years 
Francia, Commenced, | becauſe the laws require every mo- 
pag. 96. ment of the time to be reckoned, in caſes relating 
to the reſtitution and adminiſtration of an of- 

phan's eſtate ; whereas it conſiders the year com- 

menced as a year complete, when the caſe is con- 
cerning the acquiſition of honours. I am very far 
from cenſuring a regulation which has been hi- 
therto attended with no inconveniency ; I ſhall only 

(% The take notice that the reaſon alledged (*) is not the 
Chancel- true one ; it is falſe, that the ee of a na- 


Pi al, tion is only an honour, 


ibid. In point of preſumption, that of the hon is far 
(und za preferable to that of the man. The French law () 
8 monch Conſiders, every act of a merchant during the ten 
of No- days preceding his brankruptcy as fraudulent: this is 
_—_ the preſumption of the law. The Roman. law in- 

flicted puniſhments on the huſband who kept his 


wife after ſne had been guilty of adultery, unleſs he 


was induced to it through fear of the event of 


a law-ſuit, or through contempt of his own ſhame; 
this is the preſumption of the man. The judge 


„ % 
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muſt have preſumed the motives of the huſband's 4 9 — 
conduct, and muſt have determined a very obſcure Chap. 16. 
and ambiguous point: when the law preſumes, it | 
gives a fixed rule to the judge. 

Plato's law, as I have obſerved already, re- 
quired that a puniſhment ſhould be inflicted on the 
perſon that killed himſelf, not with a deſign of avoid - 
ing ſhame, but through faint-heartedneſs. This law 
was defeCtive in this reſpect, that in the only caſe in 
which it was impoſſible to draw from the criminal an 
acknowledgment of the motive upon which he had 
acted, it required the judge to > determine concern- 
ing theſe motives. 

As uſeleſs laws debilitate ſuch as are a ſo 
thoſe that, may be eaſily eluded, weaken the legiſla- 
tion. Every law ought to have its effect, and no- 
one ſhould be ever ſuffered to deviate from it by a 
particular convention. 

The Falcidian law endainad among 5 Romans, 
that the heir ſhould always have the fourth part of 
the inheritance : another law * ſuffered the teſtator 
to prohibit the heir from retaining this fourth part. 
This is making a jeſt of the laws. The Falcidian 
law became uſeleſs ; for if the teſtator had a mind to 
favour his heir, the latter had no need of the Falci- 
dian law; and if he did not intend to favour him, 
he forbad him to make uſe of the Falcidian law. 


8 Care ſhould be taken that the laws be worded in 
- ſuch a manner, as not to be contrary to the very 
i8 nature of things. In the proſcription of the prince 
e of Orange, Philip II. promiſes to any man that will 
if kill the prince, to give him or his heirs five and 


., WH twenty thouſand crowns, together with the title of 


nobility; and this upon the word of a king, and as 
ft | It is the Authentic, ſed cum teflator. | 


a ſer- 


346 
Book 
XXIX. 
Chap. 16, 

& 17. 


(*) Book 
X11. tit. 2. 
F. 16. 


(>) See 
Julius Ca- 
pitolinus 

in Macrinc. 


THE SPIR II 
a ſervant of God. To promiſe nobility for ſuch an 


action! to ordain ſuch an action in the quality of a 


ſervant of God! This is equally ſubverſive of the 
ideas of honour, morality, and religion. "8 
There very ſeldom happens to de a neceſſity of 
prohibiting a thing which is not bad, under n 
of ſome imaginaty perfection. 
There ought to be a certain ſimplicity 50 Fs 
in the laws: made to puniſh the iniquity of men, 
they themſelves ought to have the moſt ſpotleſs in- 
nocence. We find in the law of the (“) Viſigoths 
that ridiculous requeſt, by which the Jews wee 
obliged to eat every thing dreſſed with pork, provid: 
ed they did not eat the pork itſelf. This was a 
very great cruelty; they were obliged to ſubmit 
to a aw; contrary to their own ; and they were 
allowed te retain nothing more of their own, than 
what might ſerve as a mark to diſtinguiſh them. | 


. 
A bad method of giving laws. 


HE Roman emperors manifeſted their will 

like'our princes, by decrees and edicts ; but 
they permitted,” which our princes do not do, both 
the judges and private people to interrogate them 
by letters in their ſeveral differences; and their an- 
ſwers were called reſeripts. The decretals of the 
popes are feſcripts, ſtrictly ſpeaking. It is pain, 
that this is a bad method of legiſlation. Thoſe who 
thus apply for laws, are bad guides to the legifla- 
tor; the facts are always wrong ſtated. Julius Ca- 
pitolinus (b) ſays, that Trajan often refuſed to give 
this kind of reſeripts, leſt a ſingle deciſion and fre- 
* a particular favour ſhould be extended to all 
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34 
caſes. Nacrinus (*) had reſolved to aboliſh all thoſe LY — 
reſcripts; he could not bear that the anſwers of Com- — 


modus, Caracalla, and all thoſe other ignorant princes, & 18. 
ſhould be confidered as laws. Juſtinian thought 


otherwiſe, and he filled his compilement with them. 


I would adviſe thoſe who read the Roman ws, 


to diſtinguiſh carefully between this fort 'of hypo- 
theſes, and the Senatus- conſulta, the Plebiſcita, the 
general conſtitutions of the 'emperors, and all the 


laws founded on the nature of things, on the frailty 


of women, the weakneſs of minors, and the Fee 
utility. : 


CHAP. XVI. 
of the ideas of. uniformity. _ 


T HE RE are certain ideas of Wiberg which 
ſometimes ſtrike great (geniuſes, (for they even 
affected Charlemain) but infallibly make an impreſ- 
ſion on little ſouls. They diſcover therein a kind 
of perfection, becauſe it is impoſſible for them not 
to diſcover it; the ſame weights in the police, the 
ſame meaſures in commerce, the ſame laws in the 
ſtate, the ſame religion in all its parts. Burt is this 
always right, and without exception.? Is the evil of 
changing always leſs than that of ſuffering? And 
does not a greatneſs of genius conſiſt rather in diſtin- 
guiſhing between thoſe caſes in which uniformity is 
requiſite, and thoſe in which there is a neceſſity for 
differences? In China the Chineſe are governed by 
the Chineſe ceremonial ; and the Tartars by theirs : 
And yet there is no nation in the world that aims ſo 


much at tranquillity. If the people obſerve the laws, 


what ſignifies it whether theſe laws are the ſame ? 
| CHAP, 


. 
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2:3 CH Pod XIE: A 
„ An. Of 115 e en 
BOOK RISTOTLE wanted to ſatisfy, mein 
Gp his jealouſy againſt Plato, and ſometimes his 
T7 paſſion for Alexander. Plato was incenſed againſt 
the tyranny of the people of Athens. Machiavel 
was full of his idol, the duke of Valentinois. Sir 
Thomas Moor, who ſpoke rather of what he had 
(*) In his read, than of what he thought, wanted () to go. 
Uropia. vern all ſtates with the ſimplicity of a Greek city. 

Harrington was full of the idea of his favourite 
republic of England, whilſt a croud of writers ſaw ' 

nothing but confuſion where they ſaw no crown, 
The laws always meet the paſſions and prejudices of 
the legiſlator; ſometimes they paſs through, and 
imbibe only a tincture; ſometimes they NPs and 

are incorporated with them. 


4 as wes a ad Aa TS 0. Lond 


ow  & Aa09i_c 


— 
5 5 — . TOI” r 
8 = - e — gy a 3 -: he — — Log 20 2 2 8 
2 Wr , 2 F -— 2 ET «= — - Ep. E 
2 Ng TOR IEEE ES r 3 3 
— 3 r 2 dg — BE: REED — Me 3 
— by * 7 — — ” 
— : 


c EO. PO hog + F- „ = -— FP”. 4 ———— © >< * M4 * — 2 r, * — — — r — -- A - r — 1 — — bs, bas 4 mA, , - wo + V2 — 2 3 
a ICS ya a TY +; AS _ 82 2 8 * : SET JPET NN z — < — — 2 — — _ >: — - — —— . oo ELITE I — On; EM 
— = 7 . * > 5 Q — — N — 2 ”., = - —— — — 4 - IT = x . = 2 —* — — — C == 12 

n 7 . — 2 r 72 — * pager — — mn — < X — — = = — "== - = S - - — 

= 7 N 1 5 — * == — : — 2 — 8 2 * 

6 wy A 2 — 2 — * 2 by * 8 a7 1 n N N 2 2 — Ihe: — — L — — > — P NW — — * — — — > — 2 — 2 —— — 2 - ra - > 

2 == 2 E Al — ra 8 = . A 2 Y TC "= 53M — EE 2 — 80 - 2 - — - — - — => == = = ===> — — — = == 
- - Do r 2. . — « — = ——  —— = __ N 2 — x = - : a — 2 = £ 3 > — IS — — I - 4 1 . "on 
r TITS as 7 — VE» — — —U 2 — — — 2 : 5 =p Re, Sex F ; GE Tu * 
* — 8 3 s mf , — x — — ee. - 2 8 Is 5 85 < —— - 
. r 5 —— 2 2 — — I. 


„ 
= r 4 V's ues.» >, 
=D: 4 — 
. * 


a F OY 


0 F 1 W:S. _ 


8888 IIS: 205 e 


BOOK XXX. 


Theory of the feudal laws among the 
Franks, in the relation they bear to 


the eftabiſbment of the n 


9 


C H A P. * 
Of fendal laws 


Should think my work imperfe&, 1 were 1 to paſs Boo 
over in ſilence an event which happened once wing 
Chap. 1 
and never perhaps will happen more; were I not to. 
ſpeak of thoſe laws which appeared of a ſudden all 
| over Europe, without having any connexion with. 
thoſe hitherto known; of thoſe. laws which have 
done infinie good and infinite miſchiefs; which have 
left rights when the demeſne has been ceded; which 
by veſting ſeveral perſons with different kinds of 
ſeignory over. the ſame things or perſons, . have 
diminiſhed the weight of the whole ſeigniory; 3; which 
have eſtabliſhed different limits in empires of too 
great an extent; which have been productive of 
rule with an inclination to anarchy, and of anarchy 
with a tendency to order and harmony F 
This would require a particular work to irſelf; 1 
but conſidering the nature of the preſent undertaking, 
the reader will here meet rather with a general ſur- 
vey, than with a complete treatiſe of thoſe laws. 


The 


BO oO xk 


Chap. 2. 


(*) Book 


vi. + /: 


and 
_ priſes. 
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The feudal laws form a very beautiful proſpec. 
A venerable old * Gk raiſes its lofty head to the 
ſkies ; the eye ſees from afar its ſpreading leaves: 
upon drawing nearer, it perceives the trunk, but 
does not diſceru the root; the ground muſt be dug 
up to diſcover it. 
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CH A P. Il. 4811 
Of the Jeurce of feudal lows... "Ky 


H E conquerors of the Roman empire came 
from Germany. Though few ancignt authors 
have deſcribed their manners, yet we vc two of 
very great weight. Cæſar making war againſt the 
Germans, deſcribes the manners () of that nation; 
upon theſe he regulated + ſome of his enter 
A few pages of Cæſar upon this ſubfect at 
2 to whole volumes. 
Tacitus has wrote an intire work on the man- 
ners of the Germans. This work is ſhort; but it 
comes from the pen of Tacitus, who was always 
conciſe, becauſe he ſaw every thing at one glance. 
Theſe two authors agree fo perfectly with the 
codes ſtill extant of the laws of the Barbarians, that 
reading Cæſar and Tacitus we imagine we are read 


ing theſe codes, and in reading theft codes we fancy 


we are reading Cæſar and Facitus. 

But if in the reſearch of the feudal laws, I find 
myſelf in a dark labyrinth, full of windings and 
detours, I think J have the clue in my hand, and 
N Halt be able to find my way through. 


4 
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e 
Ts contin radice ad 1 artara tendit. VIX CI. | 
t For inſtance, his retreat from Germany. Ibid. . 
CH A P, 


or L AW S 


c HAN W C/⅜ 
The origin of vaſſalage. e 


\ESAR * ſays, That the Germang neglected Book 
4 © ageicylture, that the greateſt part of them Chap. z. 

<<. lived, upon milk, cheeſe, and fleſh; that no one 

<* had lands or boundaries of their on; that the 

<< princes and magiſtrates of each nation allatted 

<< what portion of land they pleaſed, and where they 

% pleaſed, to every individual, and obliged them 

<< the year following to remove elſewhere,” Taci- 

tus ſays (). That each prince had a multitude of (o) De mo- 

« men, who were attached to his ſervice, and fol- 2 

<* lowed him wherever he went.” This author gives 

them a name in his language relative te, their tate, 

which is that aß companiens (). They had a firong 2 Comi- 

emulation to diſtinguiſn thamſelves in the prince a '© 8 

eſteem; and the princes had the ſame emulation to 

diſtinguiſh. themſelves in the bravery: and number of 

their companions. - © Their dignity and power, 

continues Tacitus, conſiſts in being conſtantly ſun- 

* rounded with a multitude of young and choſen 

people: this they reckon an ornament in peace, 

; * a defence and ſupport in war. Their name be- 

1 comes famous at home, and among neighbouring 

F nations, when they excel all others 1 in the number 

5 and courage of their companions : they receive | 

; ©* preſents. and embaſſies from all parts. Reputa- 1 

7 


cc 


| ** tion frequently decides the fate of war. In battle 
sit. is infamy in the prince to be ſuspaſſed in eou- 


rage; it is infamy in the companions not to fol- 
Bock 6th of the Gallic wars. Tacitus adds, ulli dumus aut 
Germ aut aligqua., cura'; * ad uam venere aluutur. De Marib. 


* low : 


T HRT PTN DIT 1 
Boar «© ſow the brave example of their prince; it is an 
Chap. 3. eternal diſgrace to ſurvive him. To defend him is 
& 4. their moſt ſacred engagement. If a city is at 
peace, the princes go to thoſe who are at war; 
and it is by this means they retain a great num. 
ber of friends. To theſe they give the war- horſe 
and the terrible javelin. Their pay conſiſts in 
coarſe but large repaſts. The prince ſupports his 
* liberality merely by war and plunder. You might 
eaſier perſuade them to challenge the enemy and 
to expoſe themſelves to wounds, than to cultivate 
* the land, and to attend to the cares of huſbandry; 
they refuſe to acquire by ſweat what DNA: can 
6 *: purchaſe with blood.“ 
Thus, among the Germans there were vaſtals, but 
no fiefs; they had no fiefs becauſe the -princes had 
no lands to give; or rather their fiefs conſiſted in 
| horſes trained for war, in arms, and feaſting. There 
were vaſlals, becauſe there were truſty men who were 
bound by their word, who were engaged to fol- 
low the prince to the field, and performed very near 


the ſame ſervice as was afterwards performed for 
the fiefs. 


CHAP. IV. 
The ſame ſubjeft continued. ö 


De f SA R)) fays, that when any of the beine 
Bello Gal- \ declared to the aſſembly that he intended to 
lico, lib. vi. o ſet out upon ſome expedition, and aſked them 
to follow him; thoſe who approved the leader, 

and the enterprize, ſtood up and offered theit 
| aſſiſtance. Upon which they were commended 
e by the multitude. But if _ did not fulfil their 
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The monarchy moved by ſprings, which . were — 
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© engagements, they Joſt the public eſteem, and non a . 

60 8 5 
were looked upon as deſerters and traitors,” Chap. 4. 

What Cæſar ſays in this place, and what we have & 5. | 

extracted in the preceding chapter from Tacitus, is the 

foundation of the hiſtory of our princes of the firſt race, ö 
We muſt not therefore be ſurpriſed, that our kings — N 

ſhould have new armies to raiſe upon every expedi- 

tion, new troops to perſuade, new people to engage; 

that to acquire much they were obliged to ſpend a 

great deal; that they ſhould inceſſantly acquire by 

the diviſion of lands and ſpoils, and give theſe lands : 

and ſpoils inceſſantly away; that their demeſne | 

ſhould continually increaſe and diminiſh; that a fa- 

ther upon giving a kingdom () to one of his chil- (o) See che | 

dren, ſhould always accompany it with a treaſure ; life of Da- I 

that the king's treaſure ſhould be conſidered as ne- Bebett. ö 

ceſſary to the monarchy : and that one * king could 

not give part of .it to ſtrangers, even in portion with 

his daughter, without the conſent of the other kings. 


conſtantly. obliged t to wind up. 


CHAP. Wir 3 
Of the conqueſts of tbe Franks. | 4 


I is not true, that the Franks upon entering Gaul, 
1 took poſſeſſion of all the country to turn it into 
fiefs. This has been the opinion of ſome people, 
becauſe they ſaw almoſt all the Gy towards the 


* See Gregory of Tours, book vi. on the marriage of the 
daughter of Chilperic. Childebert ſends ambaſſadors to tell him, 
that he ſhould not give the cities of his father's kingdom to his 
daughter, nor his treaſures, nor his bondmen, nor horſes, nor 
horſemen,” nor teams of oxen, Wc. 
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Boo x end of the ſecond race converted into fiefs, rear. 


XXX. 


fiefs, or other dependances; but this was owing to 

particular cauſes, which we ſhall explain hereafter, 
The conſequence which ſome would infer from 

thence, that the Barbarians made a general regulation 


for eſtabliſhing i in all parts the ſtate of villainage, | is 


not leſs falſe than the principle. If at a time when the 


fiefs were precarious, all the lands of the kingdom 


had been fiefs or dependances of fiefs, and all the 
men in the kingdom vaſſals or bondmen ſubordinate 


to vaſſals; as the perſon that has property is alway 


poſſeſſed of power, the king who continually dif. 
poſed of the fiefs, that is, of the only property then 
exiſting, would have been poſſeſſed of as arbitray 
a power as the Grand Seignior is in Turky; which 
is abſolutely contradictory to all hiſtory. 


CHAP. VI. = 
Of the Goths, Burgundians, and Franks. 


AUL was invaded by German nations. The 
| Viſigoths took poſſeſſion of the province d 
Narbonne, and of almoſt all the ſouth; the Burgun. 


dians ſettled in the caſt; and the Franks ſubducilf 


very near all the reſt, 
No doubt but theſe Barbarians nd in theit 


reſpective conqueſts the manners, inclinations, and 


ufages of their own country; for no nation Cal 


change in an inſtant their manner of thinking and 


acting. Theſe people in Germany neglected agricul- 
ture. It ſeems by Cæſar and Tacitus, that they ap- 


| plied themſelves greatly to a paſtoral life: hence the 


regulations of the codes of Barbarian laws are almoſ 


all relating to their flocks. Roricon, who wrote 4 


hiſtory among the F ranks, was a ſhepherd. _ 
CHAP 
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Oi A. T. . 0 
Different Ways of dividing the Lands. 


FTER the Goths and Burgundians had under ˙ o ox 

various pretences penetrated into the heart of lng. 7 | 

the empire, the Romans, in order to put a ſtop to f. 7 

their devaſtations, were obliged to provide for their 

ſubſiſtence. At firſt they allowed them * corn; but 

afterwards they choſe to give them lands. The em- 

perors, or the Roman + magiſtrates in their name, 

made particular conventions with them” concerning 

the divifion of lands, as we find by the chronicles 

and in the codes of the Ver wh and Bur- (b) Books. 

gundians . | 932 tit. 1 K 8, 
The Franks did not follow the fame pla In the 9: * 16. 


| Salic and Ripuarian laws we find not the leaſt veſtige 


of any ſuch diviſion of lands: they had conquered _ 
the country, and ſo took what they pleaſed, Rs 
no regulations but amongft themſelves. 

Let us therefore diſtinguiſh between the condu& 
of the Burgundians and Viſigoths ip Gaul, of thoſe 
ſame Viſigoths in Spain, of the (9 auxiliary troops (<) See 
under Auguſtulus and Odoacer in Italy, and that of n 
the Franks in Gaul, and of the Vandals (4 i in Africa. 8 _— 


The former entered into conventions with the an- () See 


tient inhabitants, and in conſequence thereof made — a 
a diviſion of lands berween chem; the latter dic TO all. 


ſuch thing. 


The Romans obliged themſelves to this by treaties, 
+ Burgundiones partem Galliz oceuparunt, terraſque Cum Gallicis le- > 
natoribus diviſerunt. Marius's Chronicle, in the year 456. 

t * 54. $. 1. & 2. This divifion was fill ſubſi in the 
time of Lewis the Pious, as appears by his capitulary of gi year 
829, which has been inſerted in the law of the Burgundians, tit. 


79. 5. 
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THE SPIRIT 


C'H A P. VIII. 
The "ſame Subject continued. 


H IAT has induced ſome 2800. to think that 

the Roman lands were entirely uſurped by 
the Barbarians, is their finding in the laws of the 
Viſigoths and the Burgundians, that theſe two na- 
tions had two thirds of the lands: but this they took 
only in certain quarters aſſigned them. 


Gundebald * ſays in the law of the Burgundians, 


- that his people at their eſtabliſhment had two thirds 


of the lands allowed them ; and the ſecond ſupple- 
ment + to this law takes notice, that only a moiety 
would be allowed to thoſe who. ſhould hereafter 
come to live in that country. Therefore all the 
lands had not been divided in the beginning between 


the Romans and the Burgundians. 


In the texts of thoſe two regulations we meet with 
the ſame expreſſions ; conſequently they explain one 
another, and as the ſecond cannot be underſtood to 
mean an univerſal diviſion of lands, neither can this 
ſignification be given to the firſt. 

The Franks acted with the ſame moderation a as 
the Burgundians z they. did not ſtrip the Romans 
wherever they extended their conqueſts. What 


would they have done with ſo much land ? - IDF 


took what ſuited them, and left the reſt, 


* Licet eo tempore quo populus 1 enn tertiam E duas t- 
rarum partes accepit, Se. Law of the Burgundians, tit. 54. $. 1. 
+ .Ut non amplius a Burgundionibus qui infra venerunt N 


| gan ad ae neceſſitas nk medietas terre, art. 11. 
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CHAP. IX. 


A juſt application of the law of the „ Bina 


and of that of the Vitgots in relation to the di- 
viſion of lands. 


T is to be conſidered that thoſe Aide of land * or 
were not made with a tyrannical ſpirit z but with Chap. 9. 
a view of relieving the reciprocal wants of two na- 
tions that were to inhabit the ſame country. _ 
The law of the Burgundians ordains that a Bur- 
gundian ſhall be received in an hoſpitable manner 
by a Roman. This is agreeable to the manners of 
the Germans, who, according to Tacitus (), were (*)De m mo- 
the moſt hoſpitable people in the world. 1 ons 
By the law of the Burgundians it is ordained, chat 
the Burgundians ſhall have two thirds of the lands, 


and one third of the bondmen. In this it conſidered 
| the genius of the two nations, and conformed to the 


manner in which they procured their ſubſiſtence. 
As the Burgundians dealt chiefly in cattle, they 
wanted a great deal of land and few,bondmen ; and 
the Romans from their application to agriculture 
had need of leſs land and of a greater number of 
bondmen. The woods were equally divided, be- 
cauſe their wants in this reſpect were the ſame. 

We find in the code (*) of the Burgundians, that N 
each Barbarian was placed near to a Roman. The Viſigoths, 5 
diviſion therefore was not general; but the Romans 
who gave the diviſion, were equal in number to the 
Burgundians who received it. The Roman was in- 
jured the leaſt poſſible: The Burgundians as a mar- 
tial people, foud of hunting and of a paſtoral life, 
ag not refuſe to accept of the fallow grounds; 
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38 THE SPIRAI IT 
B 2 while the Romans kept ſuch lands as were propereſt 


1. for culture: the Burgundian $s flock fattened the 
Roman' s field. 


CHAP, xX 
Of Servitudes. 


(Tit 54 HE law of the Burgundians (®) takes notice, 
that when thoſe people ſettled in Gaul, they 

were allowed two thirds of the land, and one third 

2 the bondmen. The ſtate of villainage was therefore 

* eſtabliſhed in that part of Gaul before it was in- 
vaded by the Burgundians. 

The law of the Burgundians in paints relating to 
this red natibns mattkes 4 formal + diſtin&ion in both, 
between the nobles, the free- born, and the bond- 
men. Servitude was not therefore a thing particu- 


lar to the Romans; nor liberty and nobility parti- 


cular to the Barbarians. 
(YTit. 57- This very ſame law fays (), that if a Burgundian 
freedman had not given a particular ſum to his 
maſter, nor reeivet 3 third ſhare of a Roman, he 
was always ſuppoſed to belong to his maſter's fa- 
mily. The Roman proprietor was therefore free, 


fince he did not belong to another perſon's family; 


he was free, becauſe his third portion was a mark 
of liberty. 


We need only. open the Salic and Ripuarian laws, 
to be ſatisfied that the Romans were no more in a 


ſtate of ſervitude among the Franks, than among 
the other conquerors of Gaul. | 


| * This is confirmed by the whole title of the code dr Arial & 
22 enfitis, £9 Colonis 
+ Si dentem optimati Burgundioni vel Romans nobili Aer e tit. 


5 8 1. _ 90 . per ſatis n tam „ * 
The 


8. 2 


OF LAW S. 359 


The count de Boulainvilliers is miſtaken in the 2 4 « 
capital point of his ſyſtem : he has not proved that Chap. 10. 
the Franks made a general regulation to reduce the 
Romans into a kind of ſervitude. 

As this author's work is penned without art, and 
as he ſpeaks with the ſimplicity, frankneſs and can- 
dor of that ancient nobility from whom he deſcends, 
every one is capable of judging of the fine things 
he ſays, and of the errors into which he is fallen. 
I ſhall not therefore undertake to criticiſe him; I 

' ſhall only obſerve, that he had more wit than un- 
derſtanding, more underſtanding than knowledge ; 
though his knowledge was not contemptible, for he 
was well acquainted with the moſt valuable part of 
our hiſtory and laws, | 

The count de Boulainvilliers, and the abbe du Bos, 
have formed two different ſyſtems, one of which 
ſeems to be a conſpiracy againſt the commons,” and 
the other againſt the nobility. When the ſun gave 
leave to Phaeton to drive his chariot, he ſaid to him, 
If you aſcend too high, you will burn the hea- 
“ venly manſions; if you deſcend too low, you will 
<* reduce the earth to aſhes : Do not drive to the 
right, you will meet there with the conſtellation 
« of the ſerpent ; avoid going too much to the left, 
* you will there fall in with that of the altar: keep 
in the middle ea 


Nec nen nec ſummum molire per 3 currum, 
Altius egreſſus, cœleſtia tecta cremabis; 
Inferiùs terras : medio tutilſimus ibis. 
Neu te dexterior tortum declinet ad anguem, 
Neve finiſterior preſſam rota ducat ad aram; 
Inter utrumgue tene. Ovid. Metam. lib. 5 4 
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B o o x 


XXX. 


Chap. 11. 


% See 


Grego 
of T any 


book ii. 


chap. 27. agreement with the inhabitants, and left them all their 


Aimoin, 


book i. 


Chap. 12. 


never made, | | 


to one place, and divided amongſt the army 0 


THE SPIRIT 


CHA 1.5. 

The ſame ſudjeft continued. 

HAT firſt gave riſe to the notion of a ge⸗ 

neral regulation made at the time of the 
conqueſt, is our meeting with a prodigious number 
of ſervitudes in Frante towards the beginning of 
the third race; and as the continual progreffion of 
theſe ſervitudes was not attended to, people ima- 
gined i in an age of obſcurity a general law which was 


Towards the commencement of the firſt race, wo 
meet with an infinite number of freemen, both among 
the Franks and the Romans; but the number of 
bondmen increaſed to that degree, that at the begin- 
ning of the third race, all the huſbandmen and al- 
moſt all the inhabitants * of towns were become 
bondmen : and whereas at the firſt period there 
was very near the ſame adminiſtration in the cities as 
among the Romans, namely, bodies of citizens, a ſe- 
nate, and courts of judicaturez at the other we 
hardly meet with any thing but a lord and his bondmen. 
When the Franks, Burgundians, and Goths, 
made their ſeveral invaſions, they took gold, ſilver, 
moveables, cloths, men, women, boys, and what- 
ever the army could-carry ; the whole was brought 


Hiſtory ſhews, that after the firſt ſettlement, that is 
after the firſt devaſtations, they entered into an 


political and civil rights. This was the law of na- 
tions in thoſe days; "they plundered every thing in 


* While Gaul was under the domination of the Romans, they 


formed particular bodies ; theſe were 9 . or the 
deſcendants of freedmen. 


1 1 | | time 
1 | 21772 


* 


8 
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time of war, and granted every thing in time of 2 * 
peace. Were it not ſo, how ſhould we find both in Chap. 11. 
the Salic and Burgundian laws ſuch a number of | 
regulations abſolutely COUTAſy-TQA general ſervitude. 
of the people? 

But that which-was not effected by the conquelt, 
was effected by the ſame law of nations () which ſub- () See % 
ſiſted after the conqueſt, Oppoſition, revolts, and the _ 25 * 
taking of towns, were followed with the ſervitude of he nex: 
the inhabitants. And, not to mention the wars which Page. 
the different conquering nations made againſt one ano- 
ther, as there was this particularity among the Franks, 
that the different diviſions of the monarchy gave riſe 
continually to civil wars between brothers or ne- 
phews, in which this law of nations was conſtantly 
practiſed, ſervitudes of courſe became more general 
in France than in other countries: and this is, I 
believe, one of the cauſes of the difference between 
our French laws and thoſe of Italy and Spain, in 
reſpect to the right of lordſhips, 

The conqueſt was ſoon over; and the law. of 
nations then in force was productive of ſome ſer- 
vitudes. The cuſtom of the ſame, law of nations, 
which obtained for many ages, gave a Paten 
extent to thoſe ſervitudes. 

Theodoric (*) imagining that the ods of Aus (?) Gre. 
vergne were not faithful to him, thus addreſſed. the * 
Franks of his diviſian: Follow me, and I will carry book iii, 
you into a country where you foal have gold, ſilver, 
captives, clothes, and flocks in abundance ; and You 
Hall remove all the people into your own country. 

After the peace (), which was concluded between (e) Ibid, 
Gontram and Chilperic, the troops employed in the _— = 
ſiege of Bourges having had orders to return, ve 


carried ſuch a large booty away with them, that 
they 
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they i left either men or cattle in a 
1 might quote here * authorities hd ia ö 
and as the bowels of human compaſſion were moved 
at thoſe miſeries, as ſeveral holy prelates beholding 
the captives bound two and two, employed the trea- 


ſure belonging to the church, and ſold even the 


ſacred utenſils, to ranſom as many as they could; 
and as ſeveral holy monks exerted themſelves on that 
occaſion, it is in the ＋ lives of the ſaints that we 
meet with the beſt eclairciſſements on this ſubject. 
And, notwithſtanding what may be objected to the 
authors of thoſe lives, namely their having been 
ſometimes a little too credulous in reſpect to things 
which God has certainly performed if they were 
neceſſary for the execution of his deſigns; yet we 
draw conſiderable lights from thence, in reſpect 00 
the manners and uſages of thoſe times. : 
When we caſt an eye upon the monuments of our 
hiſtory and laws, the whole ſeems to be a vaſt | 
boundleſs ocean: all theſe frigid, dry, inſipid, and crude 
writings muſt be devoured in the ſame manner, as 


Saturn is fabled to have devoured the ſtones. 


A vaſt quantity of land which had been in the 
hands of freemen ||, was changed into mortmain, 
when the country was ſtripped of its free inhabi- 


tants; thoſe who had a great multitude of bondmen 


* See the chronicle of Fredegarius, in the year 600, and his 


Continvator, in the year 741 3 the annals of Fuld, in the year 


739, and the lives of the ſaints i in the next gots. | 

8 © See the lives of St. Epiphanius, St. 1 St. Cæſarius, 
St. Fidolus, St. Porcian, St. Treverius, St. uſichius, and of St, 
Leger, the miracles of St. Julian, &c. 

1 -Deerant quoque. litora Ponto. Ovid. Fine, 1. 
Even the huſbandmen themſelves were not all flaves : ſee the 


18th and 23d law in the code 4 Agricolis, & * & Colonis, 


and the 2zoth of the ame title, 
either 
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either took large tgrritories by force, or had them SECS | 
yielded by agreement, and built villages, as may be Chap. 12. 
ſeen in different charters. On the other hand, the | 
freemen, who cultivated the arts, found themſelves 
reduced to exerciſe thoſe arts in a ſtate of ſervitude : 
thus the ſervitudes reſtored to the arts and to agri- 

culture whatever they had loſt. 

It was a cuftomary thing with in proprietors of 
lands, to give them to the churches, in order to hold 
them themſelves by a quit rent, thinking to partake 
by their ſervitude of the ſanctity of the churches. - 7 


CHAP. XI. . Y 
That the lands belonging to the divif fon of the Bar- 
 barians paid ud taxes. 


People remarkable for their emplieity; 1010 
poverty, a free and martial people who lived 
without any other induſtry than that of tending their 
flocks, and who had nothing but ruſh cottages to 
attach them to their () lands; ſuch a people, I fay, () See 
muſt have followed their chiefs for the fake of booty, Gan 
? of Tours 
and not to pay or to raiſe taxes. The art of tax- book ii, 
gathering is always invented too late, and wid men 
begin to enjoy the felicity of other arts. I» 

The tranſient () tax of a pitcher of wine for every ( Ibid. 
acre, which was one of the exactions of Chilperic book v. 
and Fredegonda, related only to the Romans. In 
fact, it was not the Franks that tore the rolls of 
thoſe taxes, but the clergy who in thoſe days were 
all Romans. The burthen of this tax lay chiefly on 
the inhabitants * of the towns; now theſe were 

| almoſt all inhabited by Romans. | 


* Due conditio uni verſis urbibus per 8 — Summopers © | | 
Gregory 


ef * Life of St. . 
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304 THE SPIRIT 
— 4 Gregory of Tours (“) relates, that a certain judge 
Chap. 12. Was obliged after the death o hilperic to take 


(*) Book refuge i in a church, for having under the reign of that 

vil. prince ordered taxes to be levied on ſeveral Franks, 

who in the reign of Childebert were ingenui, or free - 

born: Multos de Francis, qui tempore Cbildeberti regis 

ingenui fuerant, publico tributo ſubegit. Therefore the 
Franks who were not bondmen paid no taxes. 

There is not a grammarian, but would be aſhamed 

19 Eſta- to ſee how the Abbe du Bos (e) has interpreted this 


= paſſage. He obſerves, that in thoſe days the freed- 


French men were called alſo ingenui. Upon this ſuppoſition 


cg | he renders the Latin word ingenui, by freed from 


chap. 14. laxes; a phraſe, which we indeed may uſe, as freed 


Pag- 515. from cares, freed from puniſhments ; but in the Latin 
tongue, ſuch expreſſions as ingenui a tributis, libertini 


4 tributis, manumiſfi tributorum would be quing 
monſtrous. 
We find in the law of the Viſigoths *, that when 
a Barbarian had ſeized upon the eſtate of a Roman, 
the judge obliged him to ſell it, to the end that this 
eſtate might continue to be tributary ; conſequently 
the Barbarians paid no taxes. 


( Ef- The Abbe du Bos () who, to ſupport his ſyſtem, 
— would fain have the Viſigoths ſubject to taxes +, quits 


Franks in the literal and ſpiritual ſenſe of the law, and pre- 
Gaul, tends upon no other indeed than an imaginary foun- 


1 dation, that between the eſtabliſnment of the Goths 


pag. 510. Judices atgue præpoffti tertias Romanorum, ab illi. gui occupa- 


tas tenent, auferant & Romanis Jud exactione fine aliqud dilati- 
one reflituant, ut nibil fiſeo debeat deperire, lib. x. tit. 1. cap. 
14. 


+ He lays a ſtreſs upon another law of the Viſi enthe; book x. 


tit. 1. art. 11. which proves nothing at all; it ſays only, that 


he who has received of a lord a piece of land on condition of 
a rent or * ought to pay it. 


and 


= A 282 
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and this law there had been an augmentation of taxes Bo 0 x. 
which related only to the Romans. But none but Chap. 12, 
father Harduin are allowed to exerciſe thus an arbi- & 13. 
trary power over facts. HEY 115 
The ſame author makes a wrong uſe of the capi- 

tularies, as well as of the hiſtorians and laws of the 
barbarous nations. When he wants the Franks to 
pay taxes, he applies to freemen what can be under- 

ſtood only of () bondmen; when he ſpeaks of their (*) Eſta- 
military ſervice, he applies to (*) bondmen what can bliſhment 


b f of the 
never relate but to freemen. a French 
5 monarchy 
| tom. 111, 
| C.H-A.P. XIII. | : Chap. 14. 
Of taxes paid by the Romans and Gauls, in the mo- Pa: $4 3. 
| | _ where he 
narchy of the Franks. . 


. | . 3 i 65 28th ar- 
Might here examine whether after the Gauls and ticle of 
Romans were conquered, they continued to pay che edit 
i : | of Piſtes. 
the taxes to which they were ſubject under the em- gęe lower 
perors. But, in order to proceed with greater ex- down, 
pedition, I ſhall be ſatisfied with obſerving that if 0 R - 7. 
they paid them in the beginning, they were ſoon tom. iii, 
after exempted, and that thoſe taxes were changed chap. 4- 


into a military ſervice. For I confeſs I cannot con- P * 


ceive how the Franks ſnould have been at firſt ſuch 
great friends, and afterwards ſuch ſudden and violen 
enemies to taxes. = . 
A capitulary * of Lewis the Pious explains ex- 
tremely well the ſituation of the freemen in the mo- 
narchy of the Franks. Some troops F of Goths or 


enn the year 815, chap. 1. which is agreeable to the capitu- 
lary of Charles the Bald, in the year 844. art. 1, & 2. | 
+ Pro Hiſpanis in partibus Aquitania, Septimaniæ, & Provincia 


Iberians, 


conſſſtentibus. Ibid, 
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Book 


Chap. 13. 


THE SPERET 
Iberians, flying from the oppreſſion of the Moors, 
were received in Lewis's dominions. The agreement 
made with them was, that like other freemen they 
ſhould follow their count to the army ; that upon a 
march they ſhould mount guard * and patrol under 
the command alſo of their count; and that they ſhould 
furniſh horſes and carriages for baggage to the king's 
+ commiſſaries and to the ambaſſadors in their way 
to and from court; and that they ſhould not be com- 


pelled to pay any farther acknowledgment, oy 


ſhould be treated as the other freemen. 
It cannot be ſaid that theſe were new uſages intro- 


duced towards the commencement of the ſecond race, 


This muſt be referred at leaſt to the middle or to 
the end of the firſt. A capitulary of the year 4 864, 
ſays in expreſs terms, that it was the ancient cuſtom 
for freemen to perform military ſervice, and to fur- 
niſh likewiſe the horſes and carriages above-men- 
tioned ;z duties particular to themſelves, and from 


which thoſe who poſſeſſed the fiefs were ExernPt, as 
we ſhall prove hereafter. 


This is not all; there was a regulation || whith 
hardly permitted the impoſing of taxes on thoſe 


freemen. He who had four manors & was always 


* Excubias & explorationes quas Waas dicunt. Thid. © 
+ They were not obliged to furniſh any to the count. Ibid. 


art. To ” ot 


| was a particular portion of lan 
were bondmen ; witneſs the capitulary of the year 853, apud 


+ Ut Pagenſes Franci, qui calallos habent, cum mn luis comitibas i in 
hoftem pergant. The counts are forbid to deprive them of their 
horſes, at hoftem fucrrt, & debitos paraveredes ſecundim antiguan 
conſurtudinem exſalvere paſſint. Edict of Piſtes in Balugius; p. 186. 

|| Capitulary of prog in the year 812. chap. 1. 
of Pits in the year 864. art. 2 


Quatuor  manſos. I fanc 4 chat what they called Minus : 
belonging to a farm where there 


Sy/wvacum, tit. xiv. againſt thoſe who drove the dondmen 
from their Man ſus. 


Wo | ” obliged 
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obliged to march againſt the enemy: he who had Bo LEE 
but three, was joined with a freeman that had only Chap. 13. 
one; the latter bore the fourth part of the other's 
charges, and ſtaid at home. In like manner, they 
joined two freemen who had each two manors ; he 
who went to the army had half his charges bore by 
him who ſtaid at home. 
Again, we have an infinite tennis of charters, 
in which the privileges of fiefs are granted to lands 
or diſtricts poſſeſſed by freemen, and of which 1 
ſhall make further mention hereafrer. Theſe lands 
are exempted from all the duties or ſervices, which 
were required of them by the counts, and by the 
reſt of the king's officers : and as all theſe ſervices 
are particularly enumerated, without, making any 
mention of taxes, it is manifeſt that no taxes Were 
impoſed upon them. 
It was very natural that the LION art off tax- 
gathering ſhould fall of itſelf in the monarchy of 
the Franks: it was a moſt complicate art, far . 
the conception, and wide from the plan, of thoſe 
ſimple people. Were the Tartars to over- run Europe, 
we ſhould find it very difficult to make them com- 
prehend what is meant by one of our financers. | 
The (*) anonymous author-of the life of Lewis tbel.) In Pi- 
Pious, ſpeaking of the counts and other officers of on ”_ 
the nation of the Franks, whom Charlemain eſta- 157. 
bliſned in Aquitania, ſays, that he intruſted them 
with the care of defending the frontiers, as alſo with 
the military power and the intendancy of the de- 
meſnes belonging to the crown. This ſhews the ſtate 
of the royal revenues under the ſecond race. The 
prince had kept his demeſnes in his own hands, and 
W his bondmen 1 in improving them. Bur the 


indictions, 


| 


368 
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Boo indictions, the capitations, and other impoſts raiſed at 
Chap. 1g, the time of the emperors on the perſons or godds of 


& 14. 


(*) See the 


freemen, had. been changed into an obligation of de- 
fending the frontiers, and marching againſt the enemy, 
The biſhops writing () to Lewis brother to Charles 


_ the Bald, uſe theſe words: Take care of your lands, 


year 858. 
art. 14. 


*« that you may not be obliged. to travel continual 
40 . by. the houſes of the clergy, and to tire their bondmen 
cc 
they, in ſuch a manner, that you may bave enough 
4 to live upon, and to receive embaſſies.” It is evi- 
dent, that the king's revenues in thoſe days con. 
ſiſted of their demeſnes. 


CHAP. XIV. 
Of what they called Cenſus. 


Fter the Barbarians had. quitted their cnn. | 
they were deſirous of reducing: their uſages 


into writing ; but as they found a difficulty in writing 


German words with Roman [mg "Ru Pain 


theſe laws in Latin. 
In the confuſion and ray iddty of the conqueſt, 
moſt things changed their nature: in order however 


to expreſs them, they were obliged to make uſe of 
ſuch old Latin words, as were moſt analogous to 


the new uſages. Thus whatever was likely to re- 
vive F the idea of the ancient cenſus of the Romans, 


They levied alſo ſome duties on rivers, where there hap- 
pened to be a bridge or a paſſage. 


-+ The cenſus was ſo generical a word, that 55 ads uſe of ©. 


it to expreſs the tolls of rivers, when there was a bridge or ferry 


to paſs. See the third capitulary, in the year 803. edition of 


77 pas pag.'395. art. 1. & the gth in the year 819. pag. 616. 
They gave 11 


with Carriages. Manage your affai airs, continue | 


ewiſe this name to the carriages. furniſhed by the 
freemen to the king, or to his commiſſaries, as appears by the 
rr of Charles the Bald, in the year 865. art. 1 


4 O 
\ 
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they called 15 the name of cenſus, tributum; and Be 
when things ad no relation at all to the Roman cen- Chap. 14, 
ſus, they. expreſſed, as well as they could, the Ger- 
man words by Roman letters: thus they formed ” 
the word fredum, on which I ſhall have occaſion to 1. 
deſcant in the following chapters. 

The words cenſus and tributum having been 
employed in an arbitrary manner, this has thrown 
ſome obſcurity on the Gignification in which theſe 
words were uſed under our princes of the firſt and Ln 
ſecond race. And modern“ authors, who had adopt- 


ed particular ſyſtems, having found theſe words in 
the writings of thoſe days, imagined that what @ 
was then called cenſus,” was exactly the cenſus of the 
Romans; and from thence they inferred this conſe- 
quence, chat our kings of the two firſt races, had 
put themſelves in the place of the Roman emperors, 
and made no change in their adminiſtration. Be- 
ſides, as particular duties raiſed under the ſecon dg 
race were by chance and by certain reſtrictions con- 
verted into others, they inferred from thence that bu. 
theſe duties were the cenſus of the Romans: and, 


as ſince the modern regulations, they found that the 

crown demeſnes were:! abſolutely unalienable, they 

pretended that thoſe duties which repreſented the 

Roman cenſus, and did not form a part of the de- 

meſnes, were mere uſurpations. I omit the other 

dane 7ß7)7)FFCT & 07 MOGITIOT IS. 

* The Abbe du Bos, 9 26d 101 200K 
+ See the weakneſs'of the arguments edged by the Abbe 

du Bos, in the eſtabliſhment of the cally monarchy, tom. iii. 


book 6, chap. 14. eſpecially in the inference he draws from a 


paſſage of ry of Tours concernin a * . _ 255 
3 church and war to 11 $ . 97S 31 


t For intane, by infranchiſements. | © e 18 
1988 * p =—_—_: To 1 
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370 THE SPIRIT _ 
Boox To apply the ideas of the preſent time to  diftani 

: e i. Ages, is a moſt. fruitful ſource of error. To thole 
ople who want to modernize all the ancient ages, 

5s ſhall ſay what the Egyptian Pee Taid to Solon, 

„O Athenians, you are mere children! 5 
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CMR N.. 
That what they called cenſus was ruiſol unly on th 
Ny and not on the Freuen. 1 


——— : — 
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HE king, the clergy, CE eee 

0 gular taxes, each on the bondmen of their re 
ſpective demeſnes. I prove it with reſpect to the king, 

by the capitulary de Villis; with regard to the clergy, 

by the codes of the ® laws of the Barbarians; and with 

Book relation to the lords, by the regulations 0 which | 
5th of the Charlemain made concerning this ſubject. 
— 14 Theſe taxes were called cenſus 3 they were con 
303. mical and not fiſcal duties, mere Een ſervica 

and not public obli 

L afficm, that what dene cenſus at chic the 

was a tax raiſed upon the bondmen. This 1 prove by 

_ a formulary of Marculfus containing a permiſſion from 

the king to enter into holy orders, provided the per- 

ſon be Þ free-born, and not entolled in the regiſter 

the cenſus. I prove it alſo by a commiſſion from 

On the Charlemain to a count (), whom he had ſent into 
2 789. Saxony; which contains the infranchiſement of the 
1 Saxons for having * and is pe 

tularies 
dae * Law of the Alemans, chap. 22. and hn law of the Bars 
vol. i rians, tit. 1. chap. 14. where the regulations are to be found 
pag. 2 50. which the clergy made concerning their order. 


| + Si ille de capite ſuo bene ingenuns et nnn. 
Nine lib. I. formul. 19. — 1 | 
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perly a il of freedoin . This prince teſtotes Boo 
cent to their former civit liberty, and exe mpts ; B52? 
them from paying the cenſus. Tt was therefore the 22 
ſame thing to be a Wyn wr as to pay. the cenſus ; J 
to be free as not to pay N 
By a kind of Wache Ni + of the ſame prince in 
favour of the Spaniards, who had deen received into 
the monarchy, the counts are forbid to demand any 
cenſus of them, or to deptive them of their lands. 
That ſtrangers up on their coming to F rance. were 
treated as bondmen, is a thing well known; and 
Charfetndin being deres they ſhould be confidirtd - 
as freemen, fine he would have them be proprietors - 
of kheir lands, forbad the GethahcMng! any cenſus 
of them. 
A Gpitulary of Charles the Bald ©); Siren! in "fa. 00 la the 
vor 5 cho very Spaniards, orders them to be treat- year 844. 
ed like the other Franks, and forbids the requiring Bal r 


any cenſus of them conſequently this cenſus WAS tom. — 4 
„ bot id by freemen. 255 45 are. 25 


ze thirtieth article of the edit of Piſtes reforins PS 7. 

the abuſe, d y by which ſeveral of the bunden be. ; ; 
bonging to the king or to the church, fold the lands 

dependent on rheir manors to eccleſiaſtics or to people 5 

of their condition, reſetving only a ſmall cottage to 

themſelves; by which means they avoided paying 

the cenſus; and it ordains, that things ſhould be 
reſtored to their primitive fituation: the cenſus was 

therefore a ew peculiar to bondmen. 


1 ifs eres, tags foma ful. confer 


nt Prifinegue hbertati dangres, & anni nebis Hibits conf fun. | 
Is * 


3 Procptes pro Hypanir in the year $12. edition of Baluzjvs | 
tom. 1. 1 OE: 500. 
| Bb2 From 
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a great number of paſſages. For what could be the 
meaning of this * capitulary * ? We ordain that the 


(*) In the meaning of that in which (* ) Charlemain orders bis 
year 812. 


art. 10. & commiſſaries in the provinces to make an exact enquiry 
11. edi- into all the cenſus's that belonged in former times, bg 
tion of to the king's demeſne ? And of that (o) in which he 


aluzius, 


1. diſpoſes of the cenſus's paid by thoſe || of whom 


pag. 498. they are demanded | ? What can that other capitu- 
f lary (e) mean, in which we read, F am perſon 9 has 


art. 6. e- acquired a tributary land, on which we were accuſtomed | 


dition of d 
Palos . to levy the cenſus ? And that other, in fine (d), in 


tom. i. Which Charles the Bald ** makes mention of the 


pag. 508. cenſual lands, whoſe cenſus had from time imme 1 


1 NE morial belonged to the king. 


Capitula- Obſerve that there are ſome paſſages which. 1 


ries, art. at firſt ſight to be contrary. to what I have ſaid, and 


ord in yet they confirm it. We have already ſeen that the 


the lay a freemen in the monarchy were obliged only to furniſh 
the Lom- 


De particular carriages z the capitulary juſt now cited 


6) In the gives to this ++ the name of cenſus, and e it 


year 805. to the cenſus paid by the bondmen. J 
art. 8. © * Third capitulary of the year 805. art. 20. & 23. 1 in 


the collection of Anzegiſe, book iii. art. 15. This is agreeable 


to that of Charles the Bald, in the year 8 54. apud eee art 6. 
+ Undecungue legitime exigebatur. Ibid. 


view Undecunque” antiquitus ad fartem 2 venire lian. — | Capi 


tulary of the year 812, art. 10, & 11; 


De illis unde cenſa exigunt. Capitulary of * wear 81 3. art. 6 i 
i guis terram tribulariam, unde cemſus ad partem uo ex- 


F rg ſuſceperit. Book iv. of the Capitularies, art. 
** ude cenſus ad partem regis. exivit antiguitus. Cra 
of the year 805, art. 8. 


«++ Cenfibus vel paraveredis ques Franci 3 ad regia 1. 
reftaten exſolvere acbent, 


= * * 2 1 | | Beſides, 


Boox From thence alſo-it follows, that "EM was no ge- 
Chap. 15. neral cenſus in the monarchy; and this is clear from 


royal cenſus ſhall be levied in all places, where fer. 
merly it was 1 lawfully levied. What could be the : 


— . 


„„ pw wo „ O&=Þ> 


or 8 35 

Beſides, the edict (o) of Piſtes takes notice of thoſe Boo 
freemen who were obliged to pay-the royal cenſus Chap: 1 
for their * head and for their cottages, and who had (*) In the 
ſold themſelves during the famine. The king orders Jt 864. 
them to be ranſomed. This is + becauſe thoſe who edidden of of 
were manumitted by the king's letters, did not, ge- Balvzius, 
nerally ſpeaking, acquire a full and perfect Þ liberty, 19% 
but they paid cenſum in capite ; and theſe are the 
people here meant. 

We muſt therefore explode the idea of a general 
and univerſal cenſus, derived from the Roman policy, 
from which cenſus the rights of the lords are alſo ſup- 
poſed to have been derived by uſurpations. What 
was called cenſus in the French monarchy, inde- 
pendently of the abuſe made of that word, was a 
particular tax impoſed | on the bondmen by their 
maſters. 

I beg. the reader to excuſe the trouble I 19 give 
him with ſuch a number of citations. I ſhould be 
more conciſe, did I not meet with the Abbe du 
Bos's book on the eſtabliſhment. of the F rench mo- 

| narchy i in Gaul, continually in my way. Nothing 

is a greater obſtacle to our progreſs in knowledge, 
than a bad performance of a celebrated author ; be- 
cauſe, before we inſtruet, we muſt W vith un- 
deceiving. py | ES 


* De illis francis A db qui cenſum . 4. aa capite S de 
Jabs recellis debeant. Ibid. ; 

+ The 28th article of the ſame edi& ne this extremely 
well; it even makes a diſtinction between a Roman freedman and 
a Frank freedman: And we likewiſe ſee there that the cenſus 
was not general ; it deſerves to be read. 

t As appears by a capitulary of e in the year 813, 
EK. we have ready. quoted, . ., 


ö 
| 
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Of the foudal lords or vaſſals. 12001 30 


Boo J Have taken notice of thoſe valupgeers among the. 
Ow 4 Germans, who followed their princes in their &- 

P. 19, veral expeditions. The ſame uſage continued after 
te conqueſt. Tacitus mentions them by the name 
(?) Comites of companions (o); the Salic law by that of men who 

have vowed fealty ® to the king; the formularies of 
(*) Book i, (e) Marculfus by that of the king's Antruſtio * 
Tormul. 18 the earlieſt French hiſtorians by t at of Leudes 
faithful and loyal; and thoſe of later date by | 
that of vaſſals | and lords. 4 
In the Salic and Ripuarian laws, we meet with. au 
infinite number of E in regard to the Franks, 
and only with a few for the Antruſtio's. The re- 
gulations concerning the Antruſtio's are different 
from thoſe which were made fox the other Frapks; 
they are full of what relates to the ſettliog of the 
property of the Franks, but mention not a word 
concerning that of the Antruſtio's. This is becauſe. 
the property of the latter was regulated rather by 
the political than by the civil law, and was the ſhare. 
that fell to an army, and not the patrimony of a family. 
The goods reſerved for the feudal lords wero 
called fiſcal & goods, benefices, honors, and fiefs, 


by different authors and in different tires. 
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®* Oui fant i in ruſe regis, tit. | 

_+ From the word ie ew, . dcr faithful, e ; th 
Germans. 

t Leudes, fideles. 

VA afalli, ſemores. 

4 Fiſcalia. See the 50 G of Marculfus, book % 
It is mentioned in the life of St. Maur, didit fiſeum » unum: and in 


the 


There is no doubt but the fiefs at firſt were at Book 
will (*). We find in Gregory of Tours (*), that Ry 
Sunegiſilus and Gallomanus were deprived of all they (?) See the 
held of the exchequer, and no more left than what was tif mh 
their real property. When Gontram raiſed his ne- the fiefs ; 
phew Childebert to the throne, he had a private a and Cajas 
conference with him, in which he named * the per- boo 8 
fons who ought to be honoured with, and thoſe who (*) Took. 
ought to be deprived of, the fiefs. In a formulary + of = — 
Marculfus, the king gives in exchange not only the be- 
nefices held by his exchequer, but likewiſe thoſe which 
had been held by another. The law of the Lombards 
oppoſes Y the benefices to property. In this our hiſ. (4) Liv. ii, 
torians, the formularies, the codes of the different tit. 8. 5. 3. 
barbarous nations, and all the monuments extant of 
thoſe days, are unanimous. In fine, the writers of 
the book of fiefs Þ inform us, that at firſt the lords 
could take them back when they pleaſed, that after- 
wards they granted them for the ſpace of a year . 
and that at length they gave them for life. 


S 

pluri mos. s deſign r the rt e royal 

3 _ uppo royal fa- 
10 Me... bonoraret mneribus, quos ab bonere depelleret. Ibid, 


” Palo x pee Tenn uodcumgut ile, vel. fiſcus | 
nofter, in 8 tenuiſſh noſcitur. ” 9 rmul. 30. 4 

t Antiqui/inn- hen egg ans . 
conexum,, n quandd vellent- paſſent- ouferre- rem in feudum. a. /e- da- 
tam: poſtea verò conventum eft ut. per annum tantim firmitatem ha- 
berent, deinde ftatutum eff ut ufque ad vitam fidelis produceretur. 
Feudorum, lib. i. tit. 1. | 
It was a kind of a precarious tenure which the lord con- 

or refuſed to renew / every year; e 4 


"Bibs 
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. of them, who were called centenarii, and carried the 


of Piites 
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WE. RS 
Of the military ſervice' of fromen.. 


n | Wo forts of people were bound to dns 
þ + > ſervice; the great and lefſer vaſſals who were 
Chap. 17. obliged in conſequence of their fief; and the freemen 
' + whether Franks, Romans, or Gauls, who ſerved 


under the count, and were dee * him and 
his officers. 


The name of freemen was given to thoſe, who 


on the one hand had no benefices or fiefs, and on the 
other were not ſubject to the baſe ſervices of villain- 


age; the lands they poſſeſſed were what they called 


allodial eſtates. 


(») See the The counts (?) aſſembled th e 3 An d le q 1 


capitulary ggainſt the enemy; they had officers under them, 
of Charle- 3 
main in who were called vicars; and as all the freemen 


the year were divided into hundreds, which formed what was 
8 art. called a borough, the counts had alſo officers under 


Baluzivs, freemen Þ of the borough, or their Pundredt to the 


tom. i. 2 
pray field. 


the ic | This diviſion into W is 1 to the eſta- 

a ous | bliſhment of the Franks in Gaul. It was made by 
854, At. Clotharius and Childebert, with a view of obliging 
25. tom. each diſtrict to anſwer for the robberies committed 
i. p. 180, jn their diviſion; this we find in the decrees Þ of 


thoſe princes. A regulation of this Kind 1 is to n 


very day obſerved in England. 


"* Et habeat unuſquiſque comes Vicarios & Centenarios ſec 
22 book ii. of the 9 art 28. * 


+ They were called Compagenſes. | 
t Publiſhed in the year 595. art. 1. See the 8 edi- 


tion of Baluzius, pag. 20. Theſe regulations were een 
made Dy Agreement. - 
As 


 TOF: L AW: "'Y LES - 
As the counts carried the freemen againſt the ene- 8 
my, the feudal lords carried alſo their vaſſals or rear- Chap. 17. 
vaſſals; and the biſhops; abbots, or their ® ä — (*)Capitu- 
carried like wiſe theirs ((). Cee 
The biſhops were mani nein ang che 3 4 
0 inconliſtent with themſelves; they requeſted they year 
of Charlemain not to oblige them any longer 12. _—_ 
to a military ſervice; and when he had granted Ae 4 
their requeſt, they complained that he had deprived . 
them of the public eſteem ; ſo that this prince wWas un pag — 
obliged to juſtify his intentions upon this head. (b) See the 
Be that as it may, when they were exempted from 7 ——·ͤĩ 
marching againſt the enemy, I do not find 803. — 
that their vaſſals were led by the counts; on liſhed at 
the contrary we ſee (*) that the kings or the bi- Warme, 


edition of 
ſhops choſe one of their feudataries to conduct Baluzius, 
them. pag. 408. 


In Xa 5 NSN 6 ) of 1 che Phions this prince © Lap 1. : 
diſtinguiſhes: three ſorts of vaſſals, thoſe belonging — "of | 
to the king, thoſe to the biſhops, and thoſe to the; in 1 | 


counts. The vaſſals Þ of a feudal lord were not led 803. edi. 
againſt the enemy by the count, except ſome em- = r 
ployment in the king's houſhold hindered the lord pa 09. 
himſelf from leading them 23i1i5s. 1 uf the 

But who is it that led the feudal lords into abs F=3 
feld! ? No doubt the king himſelf, who was always 8 


5. under 
at the head of his en vaſlals. Hence we con- is 
| * "7" N 
Advocati. 


atio, 
+ De Vaſſis Dominicis qui adhuc intra caſam ferviunt tamen 1 rom of 
ficia habere noſcuntur, ftatutum eſt ut quitumgue ex eis cum Domino Im- Baluxius, 
peratore domi remanſerint, wvaſſallos Juos caſatos ſecum non retineant ; tom. ii. 


ed cum comite, cujus pagenſes ſunt, ire permittant. 2d capitulary in pag. 17. 
the year 812, art. 7. edition of . tom. i. pag. 494. art. 8. 


%) The 


* 5th Capi- 
whey of the year $19, art. 27. edition of 8 ach 618, 


ſtantly 
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Boot ſtantly find in the capitularies a diſtinstion made * 
de between the king's. vaſſals and thoſe of the biſhops: 
Such hrave and magnanimaus princes as our kings; 
did not take the field to put themſelves at the head 
ef an ecclebaſtic militia; theſe were not the wen 
they choſe to conquer or die with. «+ 
But theſe lords carried their vaſſals anda 
vaſals with them; as. we. can prove by the capitus 
by , in which Charlemain ordains that every 
' freeman, who has four manors either in his own pro- 
perty, or as 4 benefice from ſomebody elſe, ſhould 
march againſt the enemy or follow: bis Irc. It ig 
evident, that Charlemain means, that the perſon 
who had à manor of his own ſhould march under 
the count, and: be who held a benefice of a lord | 
ſhould ſet out along with him. 
| 0 Tom. And yet the Abbe du Bos (*) pretends that, when | 
i. book mention is made in, the capitularies of tenants who 
dan depended. on: a particular lord, no others are 
Saab im meant than bondmen; and he grounds his opinion 
— on the law of the Viſigoths, and the practice of that 
are nation. It is much better to rely on the capitula- 
ries themſelves; that which I have juſt quoted; 
ſays expreſly the contrary. The treaty between 
Charles, the Bald and his brothers, takes notice alſo 
ol freemen, who might chuſe to follow either a lord 
or the king; and this regulation is conformable to 
a . many others. 


*1 eri of the year 812. art. 6. de hominibus noforis & i 
coporum & abbatum gui wel _ veltalle propria habent, &fc. ed 
tion of Baluzius, tom. i. pag. 
| +. In the year 812. chap. 1. 154" "WM of Raluzius, pa 
omnis hone liger qui quatuor manſos 1 — de proprio ſuo, , a 44 2 


cujus beneficia habet, ipſe * n & ip/e in * pergat, five cum 


S. Jeniore ſao. | 


| We 


7Q PF HAW | WE 

We may therefore conclude, that there were three 5. 
ſorts of military ſervices that of the king's vailals, Chop 
who. had other vaſſals under them; that of the hi- & 1 
ſhops or of the other clergy. and their yaſlalsz and, in 
fine, that of the count who commanded the freeman. 

Not but the vaſſals might be alſo ſubject to the 
count; as thoſe who. have a particular command: IPL 
are ſubordinate to him, n ee Wich a More Lows. — | 


general authority. | year 882. 
We even find that the count . the king}; 


commiſſaries might oblige them to pay the fine, u pala- 
when they had not fulfilled the encgagemeats of lium, edi- 


chai eee uon of 


- Baluzius, 
In like manner, if whe king s vaſſals (*) committed tom. ii. 
any outrage, they were ſubject to the eorrection of PRES 
the count, unleſs they eaſe 9 baus rather ta Oaks: and the 
of the king, | council in 


| verno pa- 
1118. 8 latio of 
1 H A p. XVII 0 duke year 


of the Lubie ſervice. 5 845. art. 8. 


edition of 
Baluzius, 


T WAS; a ane principle of the monarchy 2 orc | 
. that-whoſoever was fubjett to the military powep ( 5 Capita» 
of another perſon, was: fubject alſo to his civil juriſ- 3 5 

diction. Thus the capitulary (*) of Lewis the Pious of the col. 
in the year 815, makes the military power of tho lection of 
count, and his civik juriſdiction over che freemen, t — ly 
keep always. an equal pace. Thus the placita * ofa andrhegth 
the count who carried the freemen againſt the gui, 
my, were (*) called the placita of the freemen; the Pious 

from whence undoubtedly came this maxim, that the in the year 


queſtions wenn to liberty could be decided only b 4 oli 


in the count s Placita, and not in thoſe of his, off tion of 


_ Baluzius, 
Or aflizes, tom, i. 


cers. pag. 615, 


380 T. HE SFPINI IT 
Book cers. Thus the count never led the vaſſals () be- 
Chap. g. longing to the - biſhops or to the abbots againſt the 
(+) Ses the enemy, becauſe they were not ſubject to the civil 
2 ne juriſdiction. Thus he never commanded the rear- 
preceding vaſſals belonging to the king's vaſſals. Thus the 
chapter. gloſſary of the Engliſh laws informs us, that thoſe 
to whom Þ the Saxons gave the name of Coples, were 
by the Normans called counts, or companions, becauſe 
they ſhared the judiciary fines with the king. Thus 
we fee, that at all times the duty of a vaſſal F to- 
wards his lord, was to bear arms & and to try his 
rs in his court. 
One of the reaſons which produced this connexion 
between the judiciary right and that of leading the 
forces againſt the enemy, was becauſe the perſon | 


who led them exacted at the ſame time the payment 1 


of the fiſcal duties, which conſiſted in ſome carriage 
ſervices due by the freemen, and in general in cer- 
tain judiciary N * which we ſhall treat here- 
after. 
The lords had the right of eee juſtice 
in their fief, by the ſame principle as the counts had 
5 it in their counties. And indeed, the counties in the 
ſeveral variations that happened at different times, 
always followed the variations of the fiefs; both 
were governed: on the ſame plan, and by the fame 
Principles. In a word, the counts in their coun- 
ties were lords, the lords in their ſeignories were 
Counts. 


enn mas clle8ion of Willam Lambard, 4 
2 2 Anglorum legibus. | 
"A In the word Satrapta. 


1 This — bythe nun of Jrafalm, Sag) 221, | 
K $23- .: 
F The advowees of the church (advocati) were equally at the 
head of their placita, and of their militia, 


Thoſe 


QF LA W 8. 381 
Thoſe have been miſtaken who conſidered the 8 

counts as civil officers, and the dukes as military Chap. 18. 

commanders. Both were equally civil * and mili- 
tary officers : the whole difference conſiſted. in the 

duke's having ſeveral counts under him, though there 

were counts who had no duke over them, as we 

learn from Fredegarius (). 09 chro- 
It will be imagined perhaps that the government — . 

of the Franks muſt have been very ſevere at that time, in 4 . 

ſince the ſame officers were inveſted with a military, 636. 

and civil power, nay, even with a fiſcal | power, over : 

the ſubjects; which in the preceding books I have ob- 

ſerved tobediſtinguiſhing | marksof deſporic authority. 
But it is not to be believed that the counts pro- 

nounced judgment by themſelves, and adminiſtered | 

juſtice in the ſame. manner as the baſhaws do in 

Turky ; in order to judge affairs, they aſſembled a 

kind of aſſiſes, where the principal men appeared. 
In order to underſtand thoroughly what relates to 

the judicial proceedings, i in the formula's, in the laws 

of the barbarians, and in the capitularies, i it is proper 

to obſerve that the functions of the count, of the Grafio 

or fiſcal judge, and the Centengrius, were the ſame - 

that the judges, the Rathimburghers, and the ſheriffs, 

were the Tame perſons under different names. Theſe 

were the count” 8 aſſiſtants, and were generally ſeyen_ 

in number; and as he wWas obliged to have twelve 


perſons to judge * he filled up the number with the 


principal Mrs... 3 Nb 


* See the Sth . of 123 . i. 1 — 
the letters given to a duke, patrician; or count; and inveſts them 
with the civil juriſdiction, and the fiſcal adminiſtration. 


+ See concerning this ſubje& the capitularies of Lewis the Pious, 
added to the Salic law, art. ii. and the formula of Judgments 
given by Du Cange in the word bon homines. * 
Per bonos homines, ſometimes there were none but principal * 
men. See the appendix to the formularies of Marculfus, chap 51. 


But 
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Boox But whoever had the juriſdiction, che king, i 
2 20 count, the Grafio, the Centenarius, the lords, or the 
& 19- Clergy, they never Judged alone : and this ulage 
which derived its origin from the foreſts of p54 
many, was {fill continued. even alter if the elt had 
aſſumed a new form. x1 
With regard to the fiſcal Poe. its nature 
ſuch, that the count could hardly abuſe. Its; ? *Þ 
rights of the prince in reſpect to the freemen,, \ were 
id ſimple, t that they conſiſted only, as we have a ready 
obſerved, in certain carriages which were * demanded 
of them on forme public occafi ons. And as for the 


judiciary rights, there were favs. Which P 


4 


(*) See the 7 miſdemeanors. Is 


| law of th * 


Ri ari- £ 3 | WR ö 
and, bit. «+ H A *. I" 3 


2 ano f of Compoſitions among | "the. lerbarous Nations, 


= 4d Nc E it is impolſible to have any tolerable 
book ii. notion of out political Iaw, unleſs we are tho- 


my Lake revs acquainted with the laws and manners of the 
& German nations, 1 mall therefore ſtop here a white, 
m order to inquirt into thoſe manners and laws, 

It appears by Tacitus, that the Germans. knew 

only two capital crimes; they bagged trai toxs, 

and drownet! cowards ; theſe” were the only public 
crimes among thoſe people. When a man + had 
inured another, the relations of the perfon injured 

took ſhare in the quarrel, and the offence was Can- 

celled by a ſatisfaction. This ſatisfaction was made 


* 


= 25 ſome tolls on 1 e E E have ſpoke already. 255 

J Suſcipere tam inimicitias, ſeu patris eu prapiungui, anticitias 

abceſſe off : po" implacabiles ; Cond mp 2 — _— dium corts 

. armemorum ac pecorum numero, . . ag 45 
Mu. Tacit. de morib. Germ 
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or to the relations if they had Deen injured in Som- 

mon, or if by the Gerd of: the party injured, the Ghap. 1 5 
ſatisfaction had devolved to them. 

Ia the manner mentioned by Tacitus, cheſe fatis- 
factions were made by the mutual 'agreernent- of the 
parties; hende in the codes of the barbarous nations 
theſe ſatisfactions are called compoſitions. ©. 

The law * of the Friſians is the only oneT find Un 
has left the people in this ſituation, in which every 
family at variance was in ſome meaſure in tlie tate 
of nature, and in which being unreſtrained either b) 

a political or civil law, they might give looſe to their 
revenge, till they had obtained ſutisfaction. Even 


this law was moderated; a regulation was made (), (*) Additio 


that the perſon whofe life was fought after, ſhould _— 
be unmoleſted in his own honfe, as alſo in going f. 72 
and coming from church, and from the court whete 


: cauſes were tried. 
The corripilers of the Salic law eite () an ancient (*) Salic | 


uſage of the Franks, by which a perfon who had dug ir . 
a corpſe out of che ground in order to ſtrip it, ſhould 3! 
be baniſhed from ſociety, till the relations had con- 5. z. 
ſented to his being readrnirted. And as before thar 
time a prohibition was made to every one, even o 
his own wife, not to give him a morſel of bread or 
to receive him under their roof; fach a man was in 
reſpect to others, and others in refpect to him, in a 
ſtate of nature, till an end was Pat co this ſtate by 
a compoſition: | 
This excepted, we find that'the fapes of this dk. 


| ferent barbarous nations thought of determining by 


themſelves, what would have been tos long and too 


* See this law in the ad title on murders and Vulemar's addi- 
non on robberies, dangerous 


2 . 
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YER dangerous to expect from the mutual lee Is 

Chap. 19. the parties. They took care to fix the value of t = 

compoſition which the party injured. was to rec 0 7 
All thoſe barbarian laws are in this reſpect mo 


admirably exact; the ſeveral caſes ; are minutely * 
diſtinguiſhed, . the circumſtances, are weighed, the 
law. ſubſtitutes itſelf in the place of the perſon 
injured, and inſiſts upon the ſame ſatisfaction as h 
himſelf would have demanded in cold blood. 
By the eſtabliſhing of thoſe laws, the German 

nations quitted that ſtate. of nature, in which. they 
ſeem to have lived in Tacitus's time. | 

(?) Book i. Rotharis declares in the law of (*) the Lombard 
_—_ „that he had increaſed the com poſitions, anciently | 
5 accuſtomed for wounds, to the end that the wounded 
perſon being fully ſatisfied, all enmities ſhould ceaſe, | 
In fact, as the Lombards, from a very poor people, 

were grown rich by the conqueſt of Italy, the ancient 
compoſitions were become frivolous, and reconcile- 
ments were prevented. I do not queſtion but this 

was the motive which obliged the other chiefs of the 
conquering nations to make the different codes of 

laws now extant. 

_ The principal compoſition. was that which. dhe 
murderer paid to the relations of the, deceaſed. The 
Lager ra difference of () ſtations produced a difference | in the 
Angli, tit. compoſitions : : Thus in the law of the Angli, there 
i. $.1. 2. was a compoſition of ſix hundred, ſous for the mur: 


SIT 4 der of an adeling, two hundred for that of a free- 


OT 


the law of man, and thirty for killing a bondman. The greatneſs re 


yr * therefore of the compoſition, fixed on the life of a 


chap. 8. & man, was one of his principal prerogatives ; for beſide 
and the 

„The Salic laws are admirable in this, reſpect; ſee es 

e the titles 2, 3. 45.7 6, and Tr which related to the & of 


tit. xv, V_ e. 


=» mw © ©, 


7 ww. x. 
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and violent nations, 
This we are made ſenſible of by the law of the 


(*) Bavarians: it gives the names of the Bavarian () Tit. ii. 
families who received a double compoſition, becauſe chap. 20. 


they were the firſt * after the Agilolfings, The 


mary with that nation to chuſe a duke out of that 


paid to bim than to his relations. 

All theſe: compoſitions were valued in money. 
But as thoſe people, eſpecially when they lived in 
Germany, had very little ſpecie they might pay it 


was poſſible for them to have ſuch a number of pe- 
cuniary puniſhments with lo very little money. 
Theſe laws were therefore employed in determin- 


crimes ; to the end that every one might know pre- 
ciſely how far he had been injured or offended, the 


* Hozidra, Ozza, Sagana, Habilin Anniena. Ibid. 


regio, de priſcis Anglorum legibus, Cambridge 1644. 

1 See the law of the Saxons, which makes this ſame _ 
tion for ſeveral people, chap. 18. See alſo the law of the Ripu- 
arians. tit. 30. F. 11. the law of the Bavarians, tit. 1. $. 10. & 


ram, &&. 


385 
the diſtinction it made of his perſon, it likewiſe eſta- Book 
bliſhed a greater ſecurity in his favour among rude Chap. 19. 


Agilolfings were of the ducal race, and it was cuſto- 


family; theſe had a quadruple compoſition. The 
compoſition for the duke exceeded by a third, that 
which had been eſtabliſhed for the Agilolfings : ze- 
cauſe be is a duke, ſays the law, a greater bonour is 


in cattle, corn, moveables, arms, dogs, hawks , 
lands, Sc. Very often the law itſelf Þ determined 
the value of thoſe things; which explains how it 


ing exactly the difference of wrongs, injuries, and 


+ Thus the law of Ina valued life by a certain ſum of money _ 
or by a certan portion of land. Leges Inæ r2gis, tituls de ewildico ; 


11. Si autum non habet, donet aliam pecuniam, ee ter | 
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Book 
XXX 


Chap. 19. Was to receive no more. 


faction, was guilty of a very great crime. This 


fence: it was a contempt of the law of itſelf: a 


of the laws of the Barbarians, that the legiſlators 


the Germans, whereby people were invited but not 


I See in Gregory of Tours, book vii. chap. 47. the detail of 
receiving ſatisfaction, whatever injury he might have afterwards 


| bards, book i tit. 37 F. 1. & 2. and the law of the Alemans, 


THE SPIRIT 


reparation he was to receive, and eſpecially that he 


* 


In this light it is eaſy to conceive, that a perſon 
who had taken revenge after having received ſatiſ. 


crime contained a public as well as a private of. 


crime which the legiſlators * never failed to puniſh. 

There was another crime, which above all others 
was conſidered as dangerous +, when thoſe people. 
loſt ſomething of their ſpirit of independence, and 
when the kings endeavoured to eftabliſh a better cl 
adminiſtration :* this was the refuſing to give or to 
receive ſatisfaction. We find in the different codes 


obliged Þ them to it. In fact, a perſon who refuſed 
to receive ſatisfaction, wanted to preſerve his right 
of proſecution ; he who refuſed to give it, left the 
right of proſecution to the perſon injured ; and this 
is what the ſages had reformed in the inſtitutions of 


compelled to compoſitions. 


dee the law of the Lombards, book i. tit. 25. F. 21. ibid. 
book i. tit. 9. 8 8. & 34. ibid. F. 38. and the capitulary of 
Chariemain in the year 8c2. chap 32. containing an inſtruction 
given to thoſe whom he ſent into the provinces. 


a proceſs wherein a party loſes half the compoſition that had been 
adjudged to him, for having done juiiice to himſelf inſtead of 


received. | 
t See the law of the Saxons, chap. 3 & 4. the law of the Lom- 


tit. 48. F$. 4. & 2. This laſt law gave leave to the party in- 
jured to right himſelf upon the ſpot, and in the firſt tranſport of 
paſſion. See alſo the capitularies of Charlemain in the year 779. 
chap. 22. in the year 802. chap. 32. and alſo that of the year 
805. Chap. 5. LN 

5 I have 


e 
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XX 
[ 


have juſt now made mention of a text of the Sa- Book. 
lic law, in which the legiſlator left the party offend- 4 g 
ed at liberty to receive or to refuſe ſatisfaction; tis 
the law * by which a perſon who had ripped a 
dead body, was expelled from ſociety, till the rela- 
tions upon receiving ſatisfaction petitioned for his 
being readmitted. It was owing to the reſpect they 
had for ſacred things, that the compilers of the Sa- 
lic laws did not meddle with the ancient uſage. | 

It would have been abſolutely unjuſt to grant a 
compoſition to the relations of a robber killed 
in the fact, or to the relations of a woman 
who had: been repudiated for the crime of adultery, 
The law (“) of the Bavarians allowed no compoſi-{3) See the 
tion in the like caſe, but puniſhed the relations who „ conf 
ſought for revenge. Ban 

It is no rare thing to meet with compoſitions - ribus legi- 


for involuntary actions in the codes of the laws of 7 . 


19 


the Barbarians. The law of the Lombards is gene- 19. che 
rally very prudent; it (®) ordained, that in thoſe law of the 


caſes the compoſition ſhould be according to the per- er tit. 


ſon's generoſity; and that the relations ſhould no 05 Book i. 
longer be permitted to purſue their revenge. Ut ir. 5.4. 

Clotharius the ſecond made a very wiſe decree: 
he forbad () the perſon robbed to receive any clan- () Paftus 
deſtine compoſition, and without an order from the Pro tenore 
pacis inter 


judge. W ſhall ſee preſently the motive of this law. Childe- 


bertum & 


»The Wönbde of the law of the Ripuarians ſeem to have Clotari- 

ſoftened this. S.e the 85th title of thoſe laws. | 1 995 * 
| $93 

decretio _ 

Clotarii 2. 

regis circa 
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Book 


XXX. 
Chap. 20. 


! 


tit. 9. F. 


THE SPIRIT 
CHAP. XX. : 
Of what was afterwards called the. juries 7 
the lords. 


'4 


Eſide the compoſition which 3 were obliged 
to pay to the relations for murders, or injuries, 
they were alſo under a neceſſity of paying a certain 
duty, which the codes of the barbarous laws call 
* fredum. We have no term in our modern lan- 
guages to expreſs it; yet I intend to treat of it at 
large; and in order to give an idea of it, I begin 
with defining it a recompence for the protection 


granted againſt the right of proſecution. 


The adminiſtration ; of juſtice among thoſe rude and 
unpoliſhed nations, was nothing more than granting 
to the perſon who had committed an offence, a pro- 


tection againſt the proſecution of the party offended, 


and obliging the latter to accept of the ſatisfaction 
due to him: inſomuch that among the Germans, 
contrary to the practice of all other nations, juſtice 
was adminiſtered in order to protect the criminal 
againſt the party injured. _ 

The codes of the Barbarian laws have given us 
the caſes in which theſe freda might be demanded. 
When the relations could not proſecute they allow 
of no ſredum; in fact when there was no proſecu- 
tion, there could be no compoſition for a protection 


(*) Book i. againſt it. Thus, in the law of the () Lombards, 


17.edition if a perſon happened to kill a freeman by chance, 
of Linden- 


br ock, 


* When it was not determined by the law, it was generally 
the third of what was given for the com poſition, as appears in 
the law of the Ripuarians, chap. 89. which is explained by the 
third capitulary of the year 813. Edition of Baluzius, tom. i. 


pag. ha 


he 


OF LAWS. - 
he paid the value of the man kill:d, without the = | 
fredum ; becauſe as he had kil'ed him involuntarily, Chap. 20. 
it was not the caſe in which the relations are allow- 
ed the right of proſecution. Thus in the law of the 
(*) Ripuarians, when a man was killed with a piece () Tit. 70, 
of wood, or with any inſtrument made by man, the 
inſtrument or the wood were deemed culpable, and 
the relations ſeized upon them for their own uſe, 
but were not allowed to demand the fredum. 

In like manner, when a beaſt happened to kill a 
man, the (b) ſame law -fabliſhed a compoſition (2.9%, 46. 
without the fredum, becauſe the relations of the de- 8 ho Rm of 
ceafed were not offended. the Lom 
In fine, it was ordained by the (*) Salic law, that — 19 
a child who had committed a fault before the age of cha ki 2 
twelve, ſhould pay the compoſition without the fre- $. 3. 7-8 
dum: as he was not yet able to bear arms, he coul _ ks 
not be in the caſe in which the party injured, or his edition, f, 
relations, had a right to demand ſatisfaction. caballus 
Te was the criminal that paid the fredum for the c _ 
peace and ſecurity, of which he had been deprived 00 Tit. 28. 
by his erime, and which he might recover by pro- 5. 6. 
tection. But a child did not lobe this ſecurity; he 
was not a man, and confequentty could not be ex- 
pelled from human fociety. | 
This fredum was a local right in PTS of the per- 
ſon who was * judge of the Aiftrict. Yer the law of 
the Ripuarians (*) forbad him to demand it himſelf ; (4 Tit. 99. 
it ordained, that the party who had gained the cauſe 
ſhould receive it and carry it to the exchequer, to 
the end that there might be an eternal Peace, ſays 
the law among the Ripuarians. 


As appears by the decree of Clotharivs II. in 5 year 595 | 
Hredus tamen judici in cujus pago eff reſervetur. 
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Boox The greatneſs of the fredum was proportioned to 
XXX. 
che 30. the greatneſs of the * protection: thus the fradun 
for the king's protection was greater than what was 
granted for the protection of che count, or of ws 
other judges. | 

Here, I ſee the origin of the juriſdiction "off A 

lords. The fiefs comprized very large territories, 

as appears from a vaſt number of records. 
have already proved that the kings raiſed no taxes on 
the lands belonging to the diviſion of the Franks; 
much leſs could they reſerve to themſelves any du- 
ties on the fiefs. Thoſe who obtained them, had in 
this reſpect a full and perfect enjoyment, reaping 
every fruit and poſſible emolument from them. And 
as one of the moſt conſiderable + emoluments was 
the judiciary profits (freda), which were received 
according to the uſage of the Franks, it followed 
from thence, that the perſon ſeized of the fief, was 
alſo ſeized of the juriſdiction, the exerciſe of which 
conſiſted of the compoſitions made to the relations, 
and of the profits accruing to the lord; it was no- 
thing more than ordering the payment of the com- 
poſitions of the law, and demanding the law fines. 
We find by the formularies containing a confirma- 
tion of the perpetuity of a fief in favour of a feudal 
9 x 9 lord (), or of the privileges of fiefs in favour of ( 
Arsch Churches, that the fiefs were poſſeſſed of this right. 


formula. This appears alſo from an infinite number of char- 


k i. of 


Marcul- * Capitulare incerti anni, chap. 57. in Baluzius, tom. i. pag. 


. and it is to be obſerved, . what was called fredum or 


(*) See the faide, in the monuments of the firſt race, is called by the name 
2d, :d, and af launum in thoſe of the ſecond race, as appears from the capi- 


ftulary de partibus Saxonie. in the year 789. 
29 t + See the capitulary of Charlemain de will s, where be 1 * 


Marcul. theſe ſreda among the number of the great revenues of what was 


fus, book called ville or ue king's demeter * 
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ters () containing a prohibition to the king's judges Ag OK 
or officers of entering upon the territory in order to Chan * 
exerciſe any act of judicature whatſoever, or to de- (*) Seo the 
mand any judiciary. emolument. When the kings 
judges could no longer demand any thing in a di: charters, 
ſtrict, they never entered it; and thoſe to whom eſpecially 
this diſtrict was left, exerciſed the ſame functions e 1 10 
had been exerciſed before by the judges. 5th vo- 

The king's judges are forbidden alſo to. oblige the pom —þ 
parties to give ſecurity for their appearing before rians of 
them: it belonged therefore to the perſon who had France, 
received the territory in fief, to demand this ſecurity. 1 
They mention alſo, that the king's commiſſaries nadictin 
ſhall no longer inſiſt upon being accommodated monks. 
with a lodging; in effect, they no longer exerciſed 
any function in thoſe diſtricts. 

The adminiſtration therefore of juſtice, both in 
the old and new fiefs, was a right inherent in the 
very fief itſelf, a lucrative right which conſtituted a 
part of it. For this reaſon it has been conſidered at all 
times in this light; from whence this maxim aroſe, 
that juriſdictions are patrimonial in France. 

Some have thought that the juriſdictious derived 
their origin from the manumiſſions made by the 
kings and lords, in favour of their bondmen. But 
the German nations, and thoſe deſcended from them, 
are not the only people who manumized their bond- 
men, and yet they are the only people that eſtabliſh- 
ed patrimonial juriſdictions. Beſides, we find by 
the formularics * of Marculfus that there were free- 

* See the 3d, ach, and 14th of the firſt book, and the charter 
of Charlemain, in the year 771. in Martenne, tom | i. Anecdot. 
collect. 11. præci pientes jubemus ut ullus judeæ publicus . . 


homines ipſius eccleſiæ et monaſterii ipſius Morbacenſis tam ingenuas 
fu el 8 & gui ſuper eorum terras manere, &c. 


LET 


men 


-# 
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8 x men dependent on theſe juriſdictions in the earlieſt 


Chap. 20. times: the bondmen were therefore ſubject to the ju- 


riſdiction, becauſe they were upon the territory 


and they did not give rife to the fiefs for having 


been comprized in the fief. 

Others have taken a ſhorter cut: the Kids, fay 
they, and this is all they ſay, uſurped the juriſdie- 
tions. But are the nations deſcended from Germany 
the only people in the world that ufurped the rights 
of princes ? We are ſufficiently informed by hiſtory, 
that ſeveral other nations have encroached upon their 
ſovereigns; and yet we find no other inſtance of 
what we call the juriſdiction of the lords. The ori- 


gin of it is therefore to be traced in the uſages and 
cuſtoms of the Germans. 


(% Tre. Whoever has the curioſity to look into Loy ſeau 0 | 


= of 7: will be ſurpriſed at the manner in which this author 
age juꝛ i 


3: ſuppoſes the lords to have proceeded, in order to 


form and uſurp their different juriſdictions. They 
muſt have been the moſt cunning people in the 
world; they muſt have robbed and plundered, not 
after the manner of a military people, but as 
the judges of a village and the attornies rob 
one another. Thoſe brave warriors muſt be ſaid 
to have formed throughout all the particular 
provinces of the kingdom, and in ſo many king- 
doms, a general ſyſtem of politics: Loyfeau makes 
them reaſon, as he himſelf reaſoned in his cloſet. 
Once more: if the juriſdiction was not a depend- 
(Dee, ance of the fief, how come we every where (*) to 


eee on find, that the ſervice of the fief was to attend the 


the word King or the lord both in their courts and in the 


Bomin: us army 2 
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F 
Of the territorial Juriſdiction of the Churches. 


HE churches acquired a very conſiderable pro- Boo 
perty. We find that our kings gave them great XXX. 
ſcigniories, that is, great fiefs; and we find juriſ- . 
dictions eſtabliſhed at the ſame time in the demeſnes 
of thoſe churches. From whence could fo extraordi- 
nary a privilege derive its origin ! ? It muſt certainly 
have been in the nature of the thing given; the 
church land had this privilege, becauſe it had nor 
been taken from it. A ſeigniory was given to the 
church; and it was allowed to enjoy the ſame privi- 
leges, as if it had' been given to a vaſſal. It was alfo 
ſubjected to the fame ſervice as it would have paid to 
the ſtate if it had been granted to a layman, accor- 
ding to what we have already Bbſerved.. 

T he churches had therefore the right of demand- 
ing the payment of compoſitions i in their territory; 
and of inſiſting upon the fredum; and as thoſe rights 
neceſſarily implicd that of hindering the King's offi- 
cers from entering upon the territory, to demand 
theſe freda and to exerciſe acts of judicature, the 
right which the eccleſiaſtics had of adminiſtering 
juſtice 3 in their own territory, was called immunity in 
the ſtyle of the formularies (®) of the charters, and (o) See the 
of the capitularies. 3d and 

The law of the Ripuarians “ forbids the freed. un for- c 
men + of the churches, to. hold the aſſembly for M N 


arcul- 
fus, bool i. 


* Ne alibi niſt ad eccleſram, 87 rela font, alba teneant, tit. 
58.F. r. See alſo . 19. Lindenbrock's edition. 
+ Tabulariis. 
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394 THE S NIN Dr 
ft . miniſtering juſtice in any other place than in the 
Chap. 21. church where they were manumiſed. The churches 
had therefore juriſdictions even overfreemen, and held 
their placita in the earlieſt times of the monarchy. _ 
0) Vita S. I find in the lives of the ſaints (, , that Clovig 
23 gave to a certain holy perſon a power over a diſtrict 
piſcopi 
Toloſani of ſix leagues, and exempted it from all manner of 
apud Bol- juriſdiction. This, I believe, is a falſity, but it is a 
1 "9 * falſity of a very antient date; both the truth and the 
fiction contained in that life are relative to the cuſ- 
toms and laws of thoſe times, and it is theſe cuſtoms 
(e See allo (*) and laws we are inveſtigating. 
. Clotharius II. orders “ the biſhops or the pobilihy 
us, and Who are poſſeſſed of eſtates in diſtant parts, to chuſe 
that of 8. upon the very ſpot thoſe who are to adminiſter 
Juſtice, or to receive the judiciary, emoluments. 
0% bid. The fame prince () regulates the judiciary power 
art. 3. between the eccleſiaſtig courts and his officers., The 
capitulary. of Charlemain in the year 802 preſcribes 
to the biſhops and abbots, the qualifications neceſſary 
() In the for their officers of juſtice. Another capitulary () of 


law of the the ſame prince inhibits the royal officers, to exerciſe 


VÞ a4 ards 
a ET j. any juriſdiction over + thoſe who are employed in 


tit. 44. manuring church lands, except they entered into 
= . that ſtate by fraud, and to exempt themſelves from 
een contributing to the public charges. Another I or- 
edition. — 


e In the council of Paris, in the year 615. Epiſcops wel potenter, 
gut in altis poſſident regionibus, judices vel miſſos diſculſores de aliis pro- 
aint non inſtituant, niſi de þ 00 qui juſtitiam percipiant & aliis red- 
daut. agt. 19. ſee alſo the 12th art. | 

+ Servi Aldiones, libellarii antiqui, vel alii noviter fatti. ibid. 


t A capitulary of the year 806, it is added to the law of the 


Bavarians, art. 7. See alſo the zd art. Lindenbrock's edition. 
pag. 444 Jnprimis omnium jubendum eff ut habeant eccloſtæ earum 


ruſtitias, & in wits illorum qui habitant in * eccleſſi: 25 Paſt, tam in 


pecuniis quam et in ſubſtantiis carum. 
dains 


{QF iA MU 395 
dains that the churches ſhould have both criminal Bo ox 
and civil juriſdiction over thoſe who live upon their Chap. 3 


lands. In fine, as the capitulary (o) of Charles the () In che 
Bald diſtinguiſnes between the king's juriſdiction, ? * 


/ynodo 
that of the lords, and that of the church; I. ſhallw Tow. 
* ac 
ſay nothing further * upon this ſabje&t. 1-75 2 _ 
pe of Baluzi- 
CHA XXII us, pag. 96. 


That ” Furiſdiftions were eſtabliſhed before the End 
of the ſecond Race. 


T has been pretended that the W oſurpa che 

juriſdiction in their ſeigniories, during the diſor- 
ders of the ſecond race. Thoſe who-chaſs rather to 
form a general propoſition than to examine it, found. 
it eaſter to ſay that the vaſſals did not poſſeſs, than 
to diſcover how they came. to poſſeſs. But the ju- 
riſdictions do not owe their origin to uſurpations; 3 
they are derived from the primitive cKabliſhment, 
and not from its corruption. _ 

«© He who kills a freeman, ſays. (%) the — of ( Ti. iii. 
& the Bavarians, ſhall pay a compoſition to his rela- c_ <a 
tions, if he has any; it not, he ſhall pay it to the 8 — 
duke or to the perſon under whoſe protection he edition. 
had put himſelf in his life-time. It is well known 
** what it was to put one's ſelf under the protection 
of another for a benefice. | 
He who has been robbed of his honda, ſays 
© the law of the Alemans (d), ſhall have recourſe to Ti. 85. 
** the prince to whom the robber is ſubject; to the 
* end that he may obtain a compoſition. 


See the letter written by the biſhops aſſembled at Rheims in the 
year 868. art. 7. in the capitularies, Baluzius's edition, pag. 108. 
Sicut illæ res & facultates in quibus vivunt clerici, ita et ille ſub con- 
fecratione immunitatis Jr de quibus deverit militare vaſſalli, ce. 
« Tf 
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THE SPIRIT 


4 If a centenarius, fays * the decree of Childebert, 
finds a robber in another hundred than his own, or 
in the limits of our faithful vaſſals, and does not 
< drive him out, he ſhall repreſent the robber, or 


c 


La 
La 


ov 


4 


Purge himſelf by oath.” There was therefore a 
difference between the diſtrict of the centenarii and 
that of the vaſſals. 


This decree + of Childebert pins the conſti- 


tution of Clotharius in the ſame year, which being 
given for the ſame caſe and fact, differs only in the 
terms; the conſtitution calling in truſte, what by the 
decree is called in terminis fidelium noſtrorum. Meſ- 


{") See the ſteurs Bignon and Ducange (*) who pretend that in 


Gloſſary 
on the 
word 
truſtis. 


trafte fignified another king's demeſne, are miſtaken 
in their conjefture. 

But, to finiſn the diſpute at once, he ſecond race 
was neither in diforder nor in its decline under 


Charlemain : during his retgn there were no uſurpa- 
tions. If then the patrimonial juriſdictions were 


eſtabliſhed in his time, this convenient ſyſtem falls 
of itſe}f to the ground. 


Pepin, king of Italy, in a conflitation ＋ that had 


been made as ell for the Franks as for the Lom- 


bards, after impoſing penalties on the counts and 


/ 


* In the year 595. art. 11, & 12. edition of the capitularies 
by Baluzius, pag. 19. Pari couditione conventt ut ſi una centena. 
in alia ccatena weſtigium ſecuta fuerit S mmvencrit, wet in 2. 
buſcungqar fideliam noftrorum terminis weſtigium miſerit, I ifſum in 


aliam centenam minim expeiiere potuerit, aut convictus reddat latro- 


nem, &C. 

+ S. weſtigius comprobatur latronis, tamen prefentia nibil long 
mulctando; aut fi 7 perſequens latronem ſuum comprebendorit, integram 
abi compeſttionem æccipiat. Juod fi in trufte inwenitur, medietaien 
comp fel.onis trifiis adquirat, E capitale exigat a latrone, art. 2. 


- 


2 other 


3 * . " . 0 . i 
f Inſerted in the law of the Lombards, book ii. tit. 82. 8 oF #6 
it is the capitulary of tte year 793. in Baluzius, pag. $44. art. 10. 


oth 
the 
per 
18 


dil 


th 
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other royal officers for prevarications or delays in Book. 
the adminiſtration of juſtice, ordains * that if it hap- Chap. 22. 
pens that a Frank or a Lombard poſſeſſed of a fief 
is unwilling to adminiſter juſtice ; the judge to whoſe 
diſtrict he belongs, ſhall ſuſpend the exerciſe of his 


fief, and in the mean time, either the judge or his. 
commiſſary ſhall adminiſter juſtice. 


It appears by a capitulary () of Charlemain, that (*) The 


the kings did not levy the freda in all places. An- wird of 


| h 
other (e) capitulary of the ſame prince repeals ſeveral 22 


articles of the Salic, Burgundian, and Roman law, 10, 
to the end that his ꝗ vaſſals may obſerve an uni- Aue, of 
formity in the adminiſtration of juſtice. By ano- the year 


ther (©) of the ſame prince we find the feudal laws, mY Ba- 
,1UZ10S'S 


and feudal court already eſtabliſhed. Another of edition. 
Lewis the Pious ordains, that when a perſon poſ- () The 


ſeſſed of a fief, does not adminiſter juſtice I, or hin- — 2 
ders it from being adminiſtered, the king's commiſ- of the 
faries ſhall live upon him at diſcretion, until juſtice Y*® 813. 
be adminiſtered. I ſhall likewiſe quote two {| capitula- 

ries of Charles the Bald, one of the year 861; where 


we find the particular juriſdictions eſtabliſhed, with 


Et fi forſitan Francus aut Longobardus habens beneficium juſtitiam 
facere noluerit, ille judex in cujus minifterio fuerit, contradicat illi bene- 
ficium ſuum, interim dum ipſe aut miſſus ejus juſtitiam faciat. See alſo 

the ſame law of the Lombards, book ii. tit. 52. F. 2. which relates 
to the capitulary of Charlemain of the year 779. art. 21. 

+ Ut unuſquiſque fidelis juſtitias ita faceret. Ibid. 

1 Capitulare quintum anni 819. art. 23. Baluzius's edition, 
pag. 617. Ut ubicungue miſſi, aut epiſcopum, aut abbatem, aut alium 
quemlibet honore præditum invenerint, qui juſtitiam facere noluit vel 
prohibuit, de ipſius rebus vivant quamdiu in eo loco juſlitias facere 
debent. | | 

| Edifum in Cariſiaco in Baluzius, tom. ii. pag. 152. unu/quiſgue 
adwocatus pro omnibus de ſud adwocatione in convenientia ut cum 
miniſterialibus de ſud adwvocatione quos invenerit contra hunc bannum 


noftrum f2cife . . . caſtiget. ; ; 
judges 
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with the ſcepter, as appears by the life of S. N 8 


THE SPIRIT 


| judges and ſubordinate officers ; and the other & of 
Us year 864, where he makes a diſtinction between 


his own ſeignories and thoſe of private people. 


We have not the original grants of the fiefs, be- 
cauſe they were eſtabliſhed by the diviſion which is 
known to have been made among the conquerors, 
It cannot therefore be proved by original contracts, 


that the juriſdictions were at firſt annexed to the 


fiefs : but if in the formularies of the confirmations, 
or of the tranſlations of thoſe fiefs in perpetuity, we 
find, as already has been obſerved, that the juriſ- 
dition was there eſtabliſhed; this judiciary right 
muſt certainly have been inherent in the fief, and 


one of its chief prerogatives. 
We have a far greater number of recorl 


that eſtabliſh the patrimonial juriſdiction of the 


clergy in their diſtricts, than we have to prove that 


of the benefices or fiefs of the feudal lords; for 


which there are two reaſons. The firſt, that moſt 
of the records now extant, were preſerved or 
collected by the monks, for the uſe of their mona- 
ſteries. The ſecond, that the patrimony of the ſeve- 
ral churches having been formed by particular 
grants, and by a kind of exception to the order eſta- 
bliſhed, they were obliged to have charters granted 


to them; whereas the conceſſions made to the feudal 
lords being conſequences of the political order, 


they had no occaſion to demand, and much. leſs to 
preſerve a particular charter. Nay, the kings were 
oftentimes ſatisfied with making a ſimple. delivery 


Edictum Piſtenſe. art. 18. Baluzius's edition, tom. ii. pag. 181. 
Si in eum noſtrum vel in quamcungue i vunuritatem aut . tent 


poleſtatem wel proprietatem confugerit, &c. 


But 


OF LAW S. 299 
But the third formulary * of Marculrus ſufficiently Bo o « 
proves, that the privilege of immunity, and conſe- Chap. 23. 
quently that of juriſdiction, were common to the 
clergy and the laity, ſince it is made for both. 


CHA-P. i. 
Genaral idea of the Abbe Du Bos's book on the eſta- 
bliſhment of the French monarchy in Gaul. 


Efore I finiſh this book, it will not be improper 
to inquire a little into the Abbe du Bog's work, 
becauſe my notions are perpetually contrary to his; and 
if he has hit on the truth, I muſt have miſled it. 

This work has impoſed upon a great many peo- 
ple, becauſe it is written with a vaſt deal of art; 
becauſe the point in queſtion is conſtantly ſup- 
poſed ; becauſe the more it is deficient in proofs, 
the more it abounds in probabilities ; and, in fine, 
becauſe an infinite number of conjectures are laid 
down as principles, and from thence other conjec- 
tures are inferred as conſequences. The reader for- 
gets he has been doubting, in order to begin to be- 
lieve. And as a prodigious fund of erudition is in- 
terſperſed, not in the ſyſtem, but around it, the mind 
is taken up with the appendages, and neglects the 
principal. Beſides, ſuch a vaſt multitude of re- 
ſearches hardly permit one to imagine that nothing 
has been found; the length of the way makes us 
think that we are arrived at our journey's end. _ 
But when we examine thoroughly, we find an im- 
menſe coloſſus with earthen feet; and it is the earthen 
feet that render the coloſſus immenſe. If the Abbe 
du Bos's ſyſtem had been well grounded, he would 

_ * Lib 1. Si beneficia opportuna locis ecclefrarum aut cui woluerit | 
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THE SPIRIT 
not have been obliged to write three huge volumes 
to prove it; he would have found every thing with- 


in his ſubject; and without wandering on every ſide 


in queſt of what was extremely foreign to it, even 


reaſon itſelf would have undertaken to range this in 


the ſame chain with the other truths. Our apts! 
and laws would have told him: Do not 8 * 
trouble, we fball be your vouchers. 


CHAP. XXIV. 


The ſame ſubject continued. Refleftion on the main. 


part of the ſyſtem. 


HE Abbe du Bos endeavours by all means $ to 
explode the received opinion that the Franks 


made the conqueſt of Gaul. According to his ſyſ- 


tem our kings were invited by the people, and only 


ſubſtituted themſelves in the place, and ſucceeded. 


to the rights, of the Roman emperors. 
This pretenſion cannot be applied to the time 


when Clovis, upon his entering Gaul, took and 


plundercd the towns; neither is it applicable to the 
time when he defeated Syagrius the Roman comman- 
der, and conquered the country which he held; it 


can therefore be referred only to the time when Clovis, . 
already maſter of a great part of Gaul by open force, 
was called by the choice and affection of the people 


to the ſovereignty over the reſt of the country. 


And it is not enough that Clovis was received, he 


muſt have been called ; the Abbe du Bos muſt prove 
that the people choſe rather to live under Clovis, 


than under the domination of the Romans, or under : 


their own laws. Now the Romans belonging to 
that part of Gaul not yet invaded by the Barbarigm, 
were 
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were, according to this author, of two ſorts; the Book 
firſt were of the Armorican confederacy, who had 2 "= 
driven away the emperor's officers, in order, to de- 
fend themſelves againſt the Barbarians, and to be go- 
verned by their own laws ; the ſecond were ſubject 
to the Roman officers. Now does this gentleman 
produce any convincing proof that the Romans who 
were {till ſubje& to the empire, called in Clovis ? 
not one. Does he prove that the republic of the 
Armoricans invited Clovis, or even concluded any 
treaty with him ? not at all. So far from being 
able to tell us the fate of this republic, he cannot 
even ſo much as prove its exiſtence; and notwith- 
ſtanding he pretends to trace it from the time of Ho- 
norius to the conqueſt of Clovis, notwithſtanding he 
relates with a moſt admirable exactneſs all the events 
of thoſe times; ſtill this republic remains inviſible in 
antient authors. For there is a wide difference between 
proving by a paſſage of Zozymus (), that under the (*) Hiſt. 
emperor Honorius, the * country of Armorica and — 
the other provinces of Gaul revolted and formed a 
kind of a republic; and ſhewing us that notwith- 
ſtanding the different pacifications of Gaul, the Ar- 
moricans always formed a particular republic, which 
continued till the conqueſt of Clovis : and yet this 
is what he ſhould have ſhewn by ſtrong and ſubſtan- 
tial proofs, in order to eſtabliſh his ſyſtem. For 
when we behold a conqueror entering a country, and 
ſubduing a great part of it by force and open vio- 
lence, and ſoon after we find the whole country ſub-. 
dued, without any mention in hiſtory of the manner 
of its being effected, we have ſufficient reaſon to 
believe that the affair ended as it began. 


® Torufque tractatus Armoricus aliægue Galliarum previnci 4. Ibid. 
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Book 


Chap. 24 


THE SPIRIT 
When we find he has miftaken this point, it is 
eaſy to perceive that his whole ſyſtem falls to the 


ground ; and as often as he infers a conſequence 


(Tom. 
ii. book 3. 


chap. 18. 


pag. 270. 


from theſe principles, that Gaul was not conquered 


by the Franks, but that the Franks were invited by 
the Romans, we may ſafely deny it. 

This author proves his principle, by the Roman 
dignities with which Clovis was inveſted: he inſiſts 
that Clovis ſucceeded to Chilperic his father in the 
office of magiſter malitiæ. But theſe two offices are 
merely of his. own creation. S. Remigius's letter to 
Clovis, on which, he grounds his opinion (), is only 


a congratulation upon his acceſſion to the crown. 


When the intent of a writing is ſo well known, why 
ſhould we give it another turn? 
Clovis, towards the end of his reign, was made 
conſul by the emperor Anaſtaſius : but what right 
could he receive from an authority that laſted only 
one year? It is very probable, ſays our author, that 
in the ſame diploma the emperor Anaſtaſius made 


Clovis proconſul. And, I ſay, it is very probable, 


he did not. With regard to a fa& for which there 
is no foundation, the authority of him who denies, 
is equal to that of him who affirms. But I have alſo 
a reaſon for denying it. Gregory of Tours, who 
mentions the conſulate, ſays never a word concern- 
ing the proconſulate. And even this proconſulate 
could have laſted only about fix months. Clovis 
died a year and a half after he was made conſul 1 
and we cannot pretend to make the proconſulate an 
hereditary office. In fine, when the conſulate, and, 
if you will, the proconſulate were conferred upon 
him, he was already maſter of the monarchy, and 
all his rights were eſtabliſhed. / 
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The ſecond proof alledged by the Abbe du Bos, Boo x 
. | ge” : 3 XXX. 
is the renunciation made by the emperor Juſtinian, Chap. 2 4. 
in favour of the children and grand-children of Clo- 
vis, of all the rights of the empire over Gaul. I 
could ſay a great deal concerning this renunciation. 
We may judge of the regard ſhewn to it by the 
kings of the Franks, from the manner in which they 
performed the conditions of it. Beſides, the kings 
of the Franks were maſters, and peaceable ſovereigns 
of Gaul; Juſtinian had not one foot of ground in 
that country; the weſtern empire had been deſtroyed 
a long time before; and the eaſtern empire had no 
right to Gaul, but as repreſenting the emperor of 
the weſt, Theſe were rights to rights; the monarchy 
of the Franks was already founded; the regulation 
of their eſtabliſhment was made, the reciprocal rights 
of the perſons and of the different nations who lived 
in the monarchy, were agreed on; the laws of each 
nation were given, and even reduced into. writing. 
What could therefore that foreign renunciation avail 
to a government already eſtabliſhed ? 

What can the Abbe mean by making ſuch a pa- 
rade of the declamations of all thoſe. biſhops, Who, 
in the midſt of the diſorder, confuſion, and total 
ſubverſion of the ſtate, as well as in the ravages of 
conqueſt, endeavour to flatter the conqueror ? What 
elſe is implied by flattering, but the weakneſs of 
him who is obliged to flatter? What does rhetoric 
and poetry prove, but the uſe of thoſe very arts ? 
Is it poſſible to help being ſurpriſed at Gregory of 
Tours, who after mentioning the aſſaſſinations com- 
mitted by Clovis, ſays, that God laid his enemies 
every day at his feet, becauſe he walked in his 
ways? Who doubts but the clergy were glad of 
Clovis's converſion, and but that they even reaped 
| Dd2 | oreat 
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— ox great advantages from it? But who doubts at the 
Chap. 24. {ame time, that the people experienced all the mi- 


ſeries of conqueſt, and that the Roman government 
ſubmitted to that of the Franks? The Franks 
were neither willing nor able to make a total change; 
and few conquerors were ever ſeized with ſo great 
a degree of madneſs. But to render all the Abbe 
du Bos's conſequences true, they muſt not only have 
made no change amongſt the Romans, but the 
muſt have even changed themſelves. | 
I could undertake to prove, by following this 
author's method, that the Greeks never conquered 
Perſia. I would ſet out with mentioning the treaties 
which ſome of their cities concluded with the Per- 
ſians: I would mention the Greeks who were in Per- 
ſian pay, as the Franks were in the pay of the Ro- 
mans. And if Alexander entered the Perſian terri- 
tories, beſieged, took, and deſtroyed the city of 
Tyre, it was only a particular affair like that of 
Syagrius. But, behold the Jewiſh pontif goes out 
to meet him. Liſten to the oracle of Jupiter Ham- 
mon. Recolle& how he had been predicted at Gor- 
dium. See what a number of towns crowd, as it 
were, to ſubmit'to him; and how all the Satraps 
and grandees come to pay him obeiſance. He puts 
on the Perſian dreſs; this is Clovis's conſular robe. 
Does not Darius offer him one half of his kingdom: 
Is not Darius aſſaſſinated like a tyrant? Do not the 
mother and wife of Darius weep at the death of 
Alexander ? Were Quintus Curtius, Arrian, or Plu- 
tarch, Alexander's cotemporaries ? Has not the in- 
vention of * printing afforded us great lights, which 
thoſe authors wanted? Such is the hiſtory of the 


eſtabliſhment of the French monarchy in Gaul. 
* See the preliminary diſcourſe of the Abbe. Du Bos, 
| CHAT 


QF L 


CHAP. XXV. 
Of the French Nobility. 


HE Abbe du Bos maintains, that at the Book 
commencement of our monarchy there was —_— 
only one order of citizens among the Franks. This wy 

aſſertion, ſo1 injurious to the noble blood of our prin- 

cipal families, is equally affronting to the three great 

houſes which ſucceſſively governed this realm. The 

origin of their grandeur would not therefore be loſt 
in oblivion, night, and time. Hiſtory would point | 
out the ages when they were common families ; and 

to make Childeric, Pepin, and Hugh Capet gentle- 

men, we ſhould be obliged to trace their pedigree 

among the Romans or Saxons, that is, among the 
conquered nations. 

This author grounds (©) his opinion on the Salic & See the 
law. By this law, he ſays, it plainly appears, that n erg 
there were not two different orders of citizens among theFrench 
the Franks: it allowed a compoſition * of two hun- monar- 
dred ſous for the murder of any Frank whatſoever; 31“ 2 
but among the Romans it diſtinguiſhed the King's 6. chap. 
gueſt, for whoſe death it gave a compoſition of 4. Pag. 
three hundred ſous, from the Roman proprietor to. 
whom it granted a hundred, and from the Reman 
tributary to whom it gave only a compoſition of 
forty- five, And as the difference of the compoſi- 
tions formed the principal diſtinction, he concludes 
that there was but one order of citizens among the 


Franks, and three among the Romans. 


* He cites the 44th title of this law, and the law of the Ripua- 
rians, tit. 7. & 36. 
D d 3 1 
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406 TRE SPIRIT 


3 or It is aſtoniſhing that his very miſtake did not ſet 


Chap. 25. him right. In fact, it would have been vaſtly ex- 


traordinary that the Roman nobility who lived un- 
der the domination of the Franks, ſhould have a 
larger compoſition, and been perſons of much greater 
importance than the moſt illuſtrious among the 
Franks, and their greateſt generals. What probabi- 
lity is there, that the conquering nation ſhould have 
ſo little reſpe& for themſelves, and ſo great a re- 
card for the conquered people ? Beſides, our author 
quotes the laws of other barbarous nations, which 
prove that they, had different orders of citizens, 
Now it would be very extraordinary indeed that this 
general rule ſhould have failed only among the 
Franks ; this ought to have made him conclude 
either that he did not rightly underſtand, or that he 
miſapplied the paſſages of the Salic law; which is 


actually the caſe. \ 

Upon opening this law, we find that the compo- 
ſition for the death of an Antruſtio *, that is, of 
the king's vaſſal, was ſix hundred ſous ; and that 
( Salic for the death of a Roman, who was the (“) king's 
law, tit. gueſt, was only three hundred. We find there 
25 that (*) the compoſition for the death of an ordi- 
ti. 44 $.4. nary Frank (©) was two hundred ſous; and for the 
07 it. 44. death of an ordinary Roman (d), was only one 
()Tit 4½ hundred. For the death of a Roman (*) tributary, 
$.15- who was a kind of bondman or freedman, they paid 
"th « of a compoſition of forty-five ſous : but I ſhall take 


44-5. 7. no notice of this, no more than of the compo- 


* Oui in truſte dominics ef, tit. 44. F. 4. and this relates to the 
14th formulary of Marculfus. de regis Antruſtione See alſo the 
title 64. of the Salic law, $. 3. & 4. and the title 74. and the law of 
the Ripuarians, tit. 1. and the capitulary of Charles the Bald apud 
Cari/racum, in the year 877. Chap. 20. | 
ſition 


oY 


OF LAWS. 407 
ſition for the murder of a Frank bondman or of a 9 
Frank freedman, becauſe this third order of perſons Chap 
is out of the queſtion. 5 

What does our author do? He is quite ſilent in 
reſpect to the firſt order of perſons among the Franks, 
that is, the article relating to the Antruſtio's ; and 
afterwards upon comparing the ordinary Frank, for 
whoſe death they paid a compoſition of two hun- 
dred ſous, with thoſe whom he diftinguiſhes under 
three orders among the Romans, and for whoſe 
death they paid different compoſitions, he finds that 
there was only one order of citizens among the Franks, 
and that there were three among tne Romans. 

As this gentleman is of opinion that there was 
only one order of citizens among the Franks, it would 
have been lucky for him that there had been only 
one order alſo among the Burgundians, becauſe their 
kingdom conſtituted one of the principal parts of 
our monarchy. But in their codes “ we find three 
ſorts of compoſitions, one for the Burgundian or 
Roman nobility, the other for the Burgundians or 
Romans of a middling condition, and the third for 
thoſe of a lower rank in both nations. He has not 
quoted this law. 
It is very extraordinary to ſee in what manner he 

evades (e) thoſe paſſages which preſs him hard on 3 

all ſides. If you ſpeak to him of the grandees, of he 
lords, and the nobility : theſe, he ſays, are mere French 

diſtinctions of reſpect, and not of order; they are 8 
things of courteſy, and not prerogatives of law; or bock 6. 

* Sr quis guolibet caſu dentem optimati Burgundioni del Ro- chap. 4. 
mano nobili excuſſerit, ſolidos wiginti quinque ccgaiur exſolwere; & Ge 
de mediccribus pe. ſonis, ingenuis tam Burgundionibus quam Romanis ft 


dens excufſus fuerit, decem ſolidis componatur ; de ixferioribus per 
Jenis, guinque ſolidos. art. 1, 2, & 3. of tit. 26. of the law of the 
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= I" elſe, he ſays, thoſe people belonged to the king's 
Chap. 25. council; nay, they poſſibly might be Romans : but 
ſtill there was only one order of citizens among the 
Franks. On the other hand, if you ſpeak to him 
) Eſta- of ſome Franks of an inferior rank (*), he ſays, they 
1 are bondmen; and thus he interprets the decree of 


French Childebert. But I muſt ſtop here a little, to inquire 


mouarchy further intò this decree. Our author has rendered 


. A a 3 
. . i. famous by availing himſelf of it in order to prove 


pag. 319, two things; the one () that all the compoſitions we 
00 1bi 3 meet with in the laws of the Barbarians were only 


vol. iii, civil intereſts added to corporal puniſhments, which 
e 6 intirely ſubverts all the ancient records; the 
wtf 364 other, that all freemen were judged directly and im- 
& 30%, mediately by the king (), which is contradicted by 
* gold an infinite number of paſſages and authorities that in- 
and in the forms us of the () judiciary order of thoſe times. 


<8 This decree, which was made in an aſſembly & of 
ap̃ter, 


b the nation, ſays, that if the judge finds a notorious 
Pag · 319. o ” - . 
& 320. robber, he muſt command him to be tied, in order to 


be carried before the king, % Francus fuerit ; 


th book 


ofthis but if he is a weaker perſon (debilior perſona), 
work, he ſhall be hanged upon the ſpot. According to the 


chap. 28. ; li 
d& Abbe du Bos, Francus is a freeman, debilior perſona 


4ſt book is a bondman. I ſhall defer entering for a moment into 
chap. 8. the ſignification of the word Francus, and begin 


with examining what can be underſtood by theſe 


words, @ weaker perſon. In all languages whatſo- 


ever, every comparative neceſſarily ſuppoſeth three 


terms, the greateſt, the leſſer, and the ſmalleſt, If 


none were here meant but freemen and bondmen, they 
| * Jraque Colonia convenit & ita bannivimus, ut unuſquiſque judex 
criminoſum latronem ut audierit, ad caſam ſuam ambulet & ipſum 
 ligare faciat; ita ut fi Francus fuerit, ad noſtram praſentiam di- 


nigatnr; & f debilior perſona fuerit, in loco pendatur. Capitu- 


lary, of Baluzius's edition, tom. 1. pag. 19. : 
| | would 
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would have ſaid a bondmar, and not a man of a leſſer B — 1 
power. Wherefore debilior perſona does not ſignify Chap. 42 
a bondman, but a perſon of a ſuperior condition to a 
bondman. Upon this ſuppoſition, Francus cannot mean 
a freeman but a powerful man ; and this word is taken 
here in that acceptation, becauſe among the Franks 
there were always men who had a greater power in 
the ſtate, and it was more difficult for the judge or 
count to chaſtiſe them. This explication agrees very 
well with a great number of capitularies (), where ( See the 
we find the caſes in which the criminals were to be 72 book 


; x g 3 of this 
carried before the king, and thoſe in which it was work, 


otherwiſe. chap. 28. 


: 5 7 : and th 
We find in the life of Lewis the Pious (), written z ift = 


by Tegan, that the biſhops were the principal cauſechap. 8. 
of the humiliation of this emperor, eſpecially thoſe X _ 
who had been bondmen, and thoſe who were born * bat 
among the Barbarians. Tegan thus addreſſes Hebo, 
whom this prince had drawn from the ſtate of ſer- 
vitude, and made archbiſhop of Rheims. V bat 
* recompence * gid the emperor receive from you for 
* ſo many benefits? He made you a freeman, but did 
not ennoble you, becauſe he could not give you nobi- 
lily after having given you your liberty.” ?ꝰ- 

This diſcourſe, which proves ſo ſtrongly the two 
orders of citizens, does not at all confound the Abbe 
du Bos. He anſwers thus (: The meaning of tbis,") Elta- a 
paſſage is not, that Lewis the Picus was incapable of — 
introducing Hebo into the order of the nobility. Hebo, as French 
archbiſhop of Rheims, muſt have been of the firſt order, 22-06 
ſuperior to that of the nobility. But I leave the book 6. 


reader to judge, whether this be not the meaning of chap. 1 
35 Pag. 3» 
O gualem remunerationem reddid ſti ei] fecit te liberum, non | 
nobilem, quod impnſſibile eft poſt libertatem. Ibid. | x | 
that 
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THE SPIRIT 


Bo o x that paſſage ] leave him to judge whether there can 


XXX. 


Chap. 2 c. be any queſtion here concerning a precedency of 


(*) 1bid. 


h Ibid. 


the clergy over the nobility. ©Th:s paſſage proves 
only, continues the ſame writer (), hat the free- born 
ſubjects were qualified as noblemen ; in the common ac- 
ceptation noblemen and men who are free-born have for 
this long time ſignified the ſame thing. What! be- 
cauſe ſome of our burghers have lately aſſumed the 
quality of noblemen, ſhall a paſſage of the life of 
Lewis the Pious be applied to this fort of people ? 
And perhaps, continues he ſtill (*), Hebe had not 
been a bondman among the Franks, but among the Saxons, 
or ſome other German nation, where the people were 
divided into ſeveral orders. Then becauſe of the 
Abbe du Bos's perhaps there muſt have been no no- 
bility among the nation of the Franks. But he never 

applied a perbaps ſo badly. We have ſeen that 
Tegan * diſtinguiſhes the biſhops who had oppoſed 
Lewis the Pious, ſome of whom had been bondmen, 
and others of a barbarous nation. Hebo belonged 
to the firſt, and not to the ſecond. Beſides, I do 
not ſee how a bondman, ſuch as Hebo, can be ſaid to 
have been a Saxon or a German : a bondman has no 
family, and conſequently no nation. Lewis the Pious 
manumiſed Hebo; and as bondmen after their manu- 
miſſion, embraced the law of their maſter, Hebo 


was become a Frank, and not a Saxon or German. 


Cap: 43» & 44 


I have been hitherto acting offenſively ; it is now 
time to defend myſelf, It will be objected to me, 
that indeed the body of the Antruſtio's formed a 
diſtinct order in the ſtate, from that of the freemen : 

* Ommes epiſcopi moleſti fuerunt Ludovico, & maxim it. guos 


© ſerwile conditione honoratos habebat, cum his qui ex barbaris na- 


tienibus ad hoc faftigium perducti ſunt. De geflis Ludovici Pii, 


but 


OP L AWSs - aan 
but as the fiefs were at firſt precarious, and after- Boo x. 
wards for life; this could not form a nobleneſs of 04,7. 
deſcent, ſince the prerogatives were not annexed to 
an hereditary fief. This is the objection which in- 
duced Mr. de Valois to think that there was only 
one order of citizens among the Franks ; an opinion 
which the Abbe du Bos has borrowed of him, and 
which he has abſolutely ſpoiled with ſo many bad 
arguments. Be that as it may, it is not the Abbe du 
Bos that could make this objection. For after hav- 
ing given three orders of Roman nobility, and the 
quality of the king's gueſt for the firſt, he could not 
pretend to ſay, that this title was a greater mark of 
a noble deſcent than that of Antruſtio. But I muſt 
give a direct anſwer. The Antruſtio's or. truſty 
men were not ſuch, becauſe they were poſſeſſed of 
a fief, but they had a fief given them becauſe they 
were Antruſtio's or truſty men. The reader may 
Pleaſe to recollect what has been ſaid in the be- 
ginning of this book. They had not at that time, 
as they had afterwards, the ſame fief: but if they 
had not that, they had another, becauſe the fiefs 
were given at their birth, and becauſe they were of- 
ten given in the aſſemblies of the nation, and, in 
fine, becauſe as it was the intereſt of the nobility 
to have them, it was likewiſe the king's intereſt to 
give them. Theſe families were diſtinguiſhed by 
their dignity of truſty men, and by the prerogative 
of being qualified to vow fealty for a fief. In the 
following book (“), I ſhall ſhew, that by the cir- (*) Cap. 
cumſtances of time there were freemen, who were *3: 
permitted to enjoy this great prerogative, and con- 
lequently to enter into the order of nobility. It was 


not ſo at the time of Gontram, and his nephew 
, Childebert; 


25. 
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Book Childebert; but ſo it was at the time of Charlemain. 
Chap. 25. But though in that prince's reign the freemen were 
not incapable of poſſeſſing fiefs, yet it appears by the 
above-cited paſſage of Tegan, that the freedmen 
(*) Eſta- were abſolutely excluded. Will the Abbe du Bos (), 
blihment who carries us to Turky, to give us an idea of the 
of the . | 5 15 
French ancient French nobility; will he, I ſay, pretend 
monarchy that they ever complained in Turky of the elevation 
1 of people of low birth to the honors and dignities of 
chap. 4. the ſtate, as they complained under Lewis the Pious 
P- 302. and Charles the Bald? There was no complaint of 
this kind under Charlemain, becauſe this prince al- 
ways diſtinguiſhed the ancient from 'the new fami- 
lies; which Lewis the Pious and Charles the: Bald 


did not. 


The public ſhould not forget the obligation it has 


to the Abbe du Bos for ſeveral excellent perform- 


ances. It is by theſe works, and not by his hiſtory 


of the eſtabliſhment of the French monarchy we 
ought to judge of his merit. He fell into very great 
miſtakes, becauſe he had more in view the count of 
Boulainvilliers's work, than his own ſubject. 

From all theſe criticiſms I ſhall draw only one 
reffection; if ſo great a man was miſtaken, what 
'evght not I to fear? 


r 
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BOOK XXXI. 


Theory of the feudal laws among the 
Franks, in the relation they bear 70 
the revolutions 77 their monarchy. 


CHAPEL 


Changes in the offices and in the fiefs. Of the mayors | 
of the palace. 


H E counts at firſt were b into their diſtricts B o R 


only for a year; but they ſoon purchaſed the e. e 


continuation of their offices. Of this we have an 
example in the reign of Clovis's grand. children. A 


perſon named Peonius (*) was count in the city of (*) Gre- 


Auxerre; he ſent his ſon Mummolus with money to Too. wn 
Gontram, to prevail upon him to continue him in —2 iv. 


his employment ; the ſon gave the money for him- ap. 42. 


ſelf, and obtained the father's place. The kings 2 
already begun to ſpoil their own favours. 

Though by the laws of the kingdom the fiefs were 
precarious, yet they were neither given nor taken 
away in a capricious and arbitrary manner; nay, 
they were generally one of the principal ſubjects 
debated in the national aſſemblies. It is natural 
however to imagine that corruption had ſeized this, 
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Book as well as the other article; and that the poſſeſſion 
XXXI. | 
Chap. 1. of the fiefs, like that of the counties, was continued 


for money. 
(% Chap. T ſhall ſhew in the th of this book (*), that, 
2 independently of the grants which the princes made 


for a certain time, there were others in perpe- 

tuity. The court wanted to revoke the grants that 

had been made; this occaſioned a general diſcontent 

in the nation, and was ſoon followed with that 

famous revolution in the French hiſtory, whoſe firſt 

epoch was the amazing ſpectacle of the execution of 
Brunechild. | 

It appears at firſt extraordinary, that this queen 

who was daughter, ſiſter, and mother to ſo many 

kings, a princeſs to this very day famous for works 

worthy of an Ædile or a Roman Proconſul, born 

with an admirable genius for affairs, endowed with 

%) Frede- qualities ſo long reſpected, ſhould ſee herſelf (©) of 

2 41 a ſudden expoſed to ſo tedious, ſo ſhameful and 

chap. 42. Cruel a torture, by (*) a king whoſe authority was 

() Clo- but indifferently eſtabliſhed in the nation; if ſhe had 

Prof not incurred that nation's diſpleaſure for ſome par- 

Chilperic, ticular cauſe. Clotharius reproached (©) her with 

of Dago- the murder of ten kings: but two of them he had 

put to death himſelf ; the death of ſome of the 

© Frede. others was owing to chance, or to the villany of 

3 another queen; and a nation that had permitted 

chap. 42. Fredegunda (f) to die in her bed, that had even 

8 80 oppoſed the puniſhment of her flagitious crimes, 

regory 
of Tours, Ought to have been very indiff erent in * to thoſe 
book viii. of Brunechild. 

chap. 31. She Was put upon a camel, and led ignomini- 

ouſly through the army ; a certain ſign that ſhe had 

given great offence to that army. Fredegarius | 

| relates 


OF IL. AVN. 


relates that Protarius *, Brunechild's favourite, ſtrip- Boo 


415 


ped the lords of their property and filled the exche- 25 1 


quer with the plunder; that he humbled the nobi- 
lity, and that no perſon could be ſure of continuing 
in any office or employment. The army conſpired 
againſt him, and he was ſtabbed in his tent; but 
Brunechild either by revenging + his death, or by 


purſuing the ſame plan, became every day more 
odious I to the nation. 


Clotharius, ambitious of reigning alone, inflamed 


moreover with the moſt furious revenge, and ſure 


of periſhing if Brunechild's children got the upper 


hand, entered into a conſpiracy againſt himſelf; and 


whether it was owing to ignorance, or to the neceſſity 
of his circumſtances, he became Brunechild's accuſer, 
and made a terrible example of that princeſs. 

Warnacharius had been the very ſoul of the con- 
ſpiracy formed againſt Brunechild; being at that 
time mayor of Burgundy, he made Clotharius 
conſent, that he ſhould not be diſplaced while he 
lived. By this means the mayor could no longer be 
in the ſame caſe, as the French lords before that 
time; and this authority began to render itſelf inde- 
pendent of the regal dignity. 


It was Brunechild's unhappy regency, which had 


exaſperated the nation. As long as the laws ſubſiſted 


in their full force, no one could complain for having 


Sa illi fuit contra perſonas iniquitas, fiſco nimium tribuens, 
dt rebus perſonarum ingenioſe fiſcum wellens implere . ut nulla 


reperiretar qui gradum quem arripuerat potuiſſet adſumere. 7 redeg. 


Chron. cap. 27. in the year 605. 

+ Ibid. cap. 28. in the year ( 07. 

1 Ibid. cap. 41. in the year 613. Burgundie Farones, tam 
epiſcopi quam cæteri Leudes, timentes Brunechilaem WT odium in cam 
habentes, conſilium inientes, &C. 

[| Ibid. cap. 42. in the year 613. Sacramento a Cltharis 
accepto re unguam vitæ ſug temporibus degradaretur. 

been 


* 
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B o o x been Ga of a fief, ſince the law did not beſtow 


THE SPIRIT 


Chap. 1. it upon him in perpetuity. But when fiefs came 


to be acquired by avarice, by bad practices and cor- 
ruption, they complained of being deprived by ir- 
regular means, of things that had. been irregularly 
acquired. Perhaps if the public good had been the 
motive of the revocation of theſe grants, nothing 
would have been ſaid: but they made a ſhew of 
order, without concealing the corruption ; the fiſcal 
rights were claimed, in order to laviſh the public 
treaſure; and: grants were no longer the reward or 
the encouragement of ſervices. Brunechild, through 
a corrupt ſpirit, wanted to reform the abuſes of the 
ancient corruption. Her caprices did not proceed 
from weakneſs : the vaſſals and the great officers 
thinking themſelves in danger, prevented their own, 
by her ruin. 

We are far from having all the records of 
what was tranſacted in thoſe days ; and the writers 
of chronicles, who underſtood very near as much 
of the hiſtory of their time, as our country clowns 
know of ours, were extremely barren. And yet 
we have a conſtitution of Clotharius, given * in the 
council of Paris for the reformation of + abuſes, 
which ſhews that this prince put a ſtop to the com- 


plaints that had occaſioned the revolution, On 


the one hand, he confirms I all the grants that had 


been made or confirmed by the kings his predeceſ- 
ſors ; and, on the otker, he ordains & that whatever 


Some time after Brunechild's execution, in the year Urs; 
See Baluzius's edition of the capitularies, pag. 21. 


+ 2ue contra rationis erdinem acta wel ordinata ſunt, ne in antea, 


gued avertat divinitas, contiagant, diſpoſuerimus, Chriſto præſule, 


per hujus edit; tenorem gencraliter emendare. Ibid. art. 16. 
4 Ibid. art. 1 6. 
§ Ibid. art. 17. 


: had 
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OF LAWS. 
had been taken from his vaſſals, ſhould be reſtored 
to them. | „ . 

This was not the only conceſfion the king made 
in this council; he enjoined that whatever had been 
innovated, in oppoſition to the privileges of the 
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Book 
XXXI. 


Chap. 1. 


clergy, ſhould be corrected“; and he moderated 


the influence of the court in the + elections of bi- 
ſhops. He even reformed the fiſcal affairs ; ordain- 


ing that all the new Þ cenſus's ſhould be aboliſhed, 
and that they ſhould not levy any || toll eſtabliſhed 
ſince the death of Gontram, Sigebert, and Chilperic; 
that is, he aboliſhed! whatever had been done during 


the regencies of Fredegunda and Brunechild. He 


forbad the driving of his cattle to $ graze in pri- 


vate people's grounds; and we ſhall preſently ſez 


that the reformation was ſtill more general, and ex- 


tended even to civil affairs. 


* Et quod per tempora ex hoc prætermiſſum eff vel dehinc . 


tualiter obſervetur. ' | Ry 

+ Ita ut epiſcopo decedente in loco * qui a Metropolitano ordi 
nari debet cum principalibus, a clero & populo eligatur ; & ff perſona 
condigna fuerit, per ordinationem principis ordinetur ; wel certe fi. de 
palatio eligitur, per meritum perſone & doctrinæ ordinetur. Ibid, 
art. 1. 


[| Ibid. art. 9. | 
$ Ibid, art. 21. | 


t Ut ubicumque cenſus novus impie additus eft, emendatur. art $, 
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CHAP. II. 
How the civil government was reformed. 


Itherto the nation had given marks of impa - 
L 1 tience and levity, in reſpect to the choice or 
conduct of her maſters; ſhe had regulated their 
differences, and obliged them to come to an agree- 
ment amongſt themſelves. But now ſhe did what 
before was quite unexampled; ſne caſt her eyes on 
her actual ſituation, examined the laws cooly, pro- 
vided againſt their inſufficiency, put a ſtop to vio- 
lence, and moderated the regal power. 

The maſculine, bold, and inſolent regencies of 
Fredegunda and Brunechild, had leſs ſurpriſed than 
warned the nation. Fredegunda had defended her 


villainies by new villainies; the had juſtified her 


poiſonings and aſſaſſinations by poiſonings and 
aſſaſſinations; and had behaved in ſuch a manner 
that her outrages were rather of a private than pub- 
lic nature. Fredegunda did more miſchief : Brune- 
child threatned more. In this criſis, the nation was 
not ſatisfied with ſettling the feudal government to 
rights, ſhe was alſo determined to ſecure her civil 
government. For the latter was rather more cor- 
rupt than the former; and this corruption was fo 
much the more dangerous as it was more ancient, 
and depended more in ſome meaſure on the abuſe of 


manners than on that of laws. 


The hiſtory of Gregary of Tours ſhews us, on 


the one hand, a fierce and barbarous nation; and on 


the other, kings of as bad a character. Theſe 
princes were bloody, unjuſt, and cruel, becauſe all 
the nation was ſo. If Chriſtianity ſeemed ſometimes 
to ſoften them, it was only by the terror which this 

religion 


OF La WS —+- 4r9 
religion imprints on the guilty ; the church-ſupport- TRAY 
ed herfelf againſt them by the miracles and prodi- Chap. 2. 
gies of her ſaints. The kings were not addicted to | 
ſacrilege, becauſe they dreaded the puniſhments in- 
flicted on ſacrilegious people: but this excepted, they 
committed either in their paſſion or in cool blood 
all manner of crimes and injuſtice, becauſe in theſe 
the revengeful hand of the Deity did not appear ſoy 
viſible. The Franks, as I have already obſerved?! 
bore with bloody kings, becauſe they were fond of 
blood themſelves ; they were not affected with the 
wickedneſs and extortions of their princes, becauſe 
this was their own character. There had been a 
great many laws eſtabliſhed, but the King rendered 
them all uſeleſs, by a kind of letters called pre- 
cepts *, which ſubverted thoſe laws : theſe were in 
the nature of the reſcripts of the Roman emperors, 
whether it be that our kings borrowed this uſage of 
them, or derived it from their own natural diſpoſi- 
tion. We ſee in Gregory of Tours, how they com- 
mitted murders in cool blood, and put the accuſed 
to death, who had not been ſo much as heard; 
they gave precepts + for illicit marriages; they 
gave them for transferring ſucceſſions ; they gave 
A them for depriving relitions of their right; and they 
gave them, in fine, to qualify men to marty conſe- 
crated virgins. They did not indeed make laws of 
their own authority, but they ſuſpended the execu- 
tion of thoſe that had been already made. 


They were orders which the king ſent to the judges to do 
or to tolerate things contrary to law. | 

" + See Gregory of Tours, book iv. pag. 227. Both our 
hiſtory and the charters are full of this; and the extent of theſe 
abuſes appears eſpecially in Clotharius's conſtitution, inſerted in 
the edition of the etal made to reform them. Baluzius's 
edition, pag. 7. LEG 


E e 2 Clotharius's 
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mo 5x Clotharius's conſtitution redreſſed all theſe griev- 
Chap. 2. ances; no one (o) could any longer be condemned 
(*)Art. 22. without being heard; relations (©) were made to ſuc- 
N ceed according to the order eſtabliſned by law; all 
precepts for marrying religious women were made 

null; and thoſe who had obtained and made uſe 

of them, were ſeverely puniſhed. We might know 

rhaps more exactly his determinations with regard 

to theſe precepts, if the thirteenth and the two 

next articles of this decree had not been loſt through 
the injury of time. We have only the firſt words 

of this thirteenth article, ordaining that the pre- 

cepts ſhall be obſerved, which cannot be underſtood 

of thoſe he had juſt aboliſhed by the ſame law. We 
(a) In Ba- have another conſtitution (*) by the ſame prince, 
_—_ a | which 1s relative to his decree, and corrects in. the 


the capi- ſame manner, every article of the abuſes of the 


tularies, precepts. | — 
== 1 True it is that Baluzius finding this conflination 


without date, and without the name of the place 
where it was given, attributes it, to Clotharius I. 
But I ſay it belongs to Clotharius II. for three rea- 
ſons; 1. it ſays that the king will preſerve the im- 
munities * granted to the churches, by his father 
and grandfather. What immunities could the 
churches receive from Childeric grandfather of Clo- 
tharius I. who was not a Chriſtian, and who lived 
even before the foundation of the monarchy ? But 
if we attribute this decree to Clotharius II. we ſhall 
find his grandfather to have been this very Clotha- 
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„In the preceding book I have made mention of theſe im- 
munities, which were grants of judicial rights, and contained 
prohibitions to the regal judges to perform any function in the 
41 and were equivalent to the erection or grant of a 

ef © + 


| nus 
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rius I. who made immenſe donations to the church, Boo 
with a view of expiating the murder of his ſon Chap. 2. 


Cramne, whom he had ordered to be burnt, toge- 
ther with his wife and children. | | 

2. The abuſes redreſſed by this conſtiturivh, \ were 
ſill ſubſiſting after the death of Clotharius I. and 
were even carried to their higheſt extravagance dur- 
ing the weakneſs of Gontram's reign, the cruelty 
of that of Chilperic, and the execrable regencies of 
Fredegunda and Brunechild. Now is it poſlible 
that the nation could have bore with grievances ſa 


ſolemnly proſcribed, without ever complaining of the 


continual repetition of thoſe grievances ? Is it poſ- 
ſible, that ſhe could forbear doing at that time bat 


ſhe did afterwards, when Childeric II. (*) renewing (*) png 


the old oppreſſions, ſhe preſſed (b) him to ordain 


that the law and cuſtoms ſhould be complied with wards the 


as formerly, in judicial proceedings. 
In fine, as this conſtitution was made to redreſs | ( 


grievances, it cannot relate to Clotharius I. ſince St Leg: 


there were no complaints of this kind in his reign, 
and his authority was well eſtabliſhed throughout the 
kingdom, eſpecially at the time in which they place 
this conſtitution ; whereas it. agrees very well with 
the events which happened. during the reign of Clo- 
tharius IT. which produced a revolution in the poli- 
tical ſtate of the kingdom. We muſt clear up hi- 
ſtory by the laws, .and the laws by hiſtory. 


— 


ä — 2 = — = 
K — 2 * =. = -_ 
AE = S . — * * x 3 
2 OI = = lb i. bn. > 2 — — = = * 22 
8 3 — 3, 3 TS—-F — L —— = 


RS . — 


= > — — — — 
— — —— 4 > 


\ In =_ 
” GS 1 
TEES. 


>: ji 


— — oy 


— * 
= Fg 4 La = * = © —— S 
— — ——— IO 0 
2 222 - * — 


5 N. — = _ 
2 —_ \ . = — — 2 by ug a MS — Ss 4 
RW NN Sr EY Ihe can: 

332 2 27 n 5 

—— — 2 AE == - 4 
S&T. ef W 8 - — — - 4. 9 m 2 — — — "1 
— RR uh _— 


. 5 - — 2 - — 
wi 5 — I FE: — = — SS. 2 3 = — — — — NG — — 
8 — = Eon mt; amy = 2 > =, - 5 4 2 
= D 2 = = — bag — - . - : & : . : 
p 7 ; . . G f 0 _ 8 —— — — — nn 7 n — SF hy — * . * — l 
5 FE — A, gs 4 — - mp ” Ss ＋— — _ 77 5 = mo = 8 2 h - ks of p — — — — 
— ==: mg 2 . — — * . — -_ 9 — — 2 SI — — Cn — — — — — 
= * 4 5 9 - — 2 — 5 8 — COU — rr . 
i — — — — a Ig — * — — —— CAC CA _d —— — — IS. > 4 — = AR Oy 2 — — — — — — Iz. — 
> * 3 * Un... wt — . 4 —— - 
_ - — - * < 24 a 
* 


9 l — 
1 . l T3 l 5 
| — 8 — — — — 2 — — pre 
—_ — = _ = \ \ =. ——_—_ - v- wa - 
5 E - _ £ = Ne — - * * 
- _ = . — — 2 = 


FR 
— 


— — —V—— — 
T —— * On o 
r 


— UE INTE — 


— Y al 
3 — — ᷑ꝓ‚——ê—E 


B o o x 
XXXI. 
Chap. 3, 


(o) Geſta 


regum 


Franco- 
rum, cap. 


36. 


THE SPIRIT 


CG HA ©. ML | 
Authority of the mayors of the palace. 


Took notice that Clotharius II. had promiſed not 
to deprive Warnacharius of his mayor's place 
during life. This revolution had another effect; 
before this time the mayor was the king's officer, 
but now he became the officer of the people ; he 


was Choſen before by the king, and now by the na- 


tion. Before the revolution Protarius had been made 
mayor by Theodoric, and * Landeric by Fredegunda; 
but (*) after that the mayors were choſen by the 
nation 9. 

We muſt not therefore confound, as ſome authors 
have done, theſe mayors of the palace with thoſe 
who were poſſeſſed of this dignity before the death 
of Brunechild ; the king's mayors with thoſe of the 
kingdom, We ſee by the law of the Burgundians, 
that among them the office of mayor was not one 


(*) See the of the (e) firſt in the ſtate; nor was it one of 


law of the 
Burgun- 


dians in 


prafat. 
and the 


ſecond 
ſapple- 


ment ta 
this law, 


tit. 13. 
(9) See 


Gregory 
cf Tours, 
book ix. 
Chap. 36. 


the moſt eminent (d) under the firſt kings of the 
Franks. 

Clotharius n the apprehenſions of thoſe 
who were poſſeſſed of employments and fiefs; and 
when after the death of Warnacharius Þ he aſked the 

lords 


* Inſtigante Brunechilde, Theodorico jubente, &c. Fredegs- 
rius, Chap. 27. in the year 605. 

+ See Fredegarius, chronicle, chap, 54. in the year 626. and 
his anonymous continuator, chap. 101. in the year 695, and 
chap. 105. in the year 715. Aimoin, book iv. chap. 15. Egin- 
hard, life of Charlemain, chap. 48. Geſta rerum Francorum, 
chap. 45. 

* E 4 anne Clotarius cum  proceribus & Jeudibus Bu rgundie 
Trecafſ lait conjungitur, cum eorum efet follicitus fi vellent jam 

„„ Marnacbaria 


. OF LAN 


lords aſſembled at Troyes, who is it they would put 8 
in his place; they cried out they would chuſe no one, Chap. 3. 


and petitioning for his favour they intruſted them- 
ſelves entirely into his hands. 

Dagobert reunited the whole monarchy in the ſame 
manner as his father; the nation had a thorough con- 
fidence in him, and appointed no mayor. This 
prince finding himſelf at liberty, and elated by his 
victories, reſumed Brunechild's plan. But this ſuc- 
ceeded ſo ill, that the vaſſals of Auſtraſia let them- 
ſelves “ be beaten by the Sclavonians, and returned 
home ; ſo that the marches of Auſtraſia were left in 
prey to the Barbarians. 3 1 

He determined then to make an offer to the Au- 
ſtraſians, of reſigning Auſtraſia to his ſon Sigebert, 
together with a treaſure, and to put the government 
of the kingdom and of the palace into the hands of 
Cunibert biſnop of Cologne, and of the duke 
Adalgiſus. Fredegarius does not enter into the par- 
ticulars of the conventions then made; but the king 
confirmed them all by charters, and + Auſtraſia 
was immediately ſecured from danger. 
Dagobert finding himſelf near his laſt end, re- 
commended his wife Nentechildis, and his ſon Clovis 
to the care of Rga. The vaſſals of Neuſtria and 
Warnachario difeeſſo alium in ejus honeris gradum ſublimare : ſed 
omnes unanimiter denegantes ſe nequaquam velle majorem domus eli- 
gere, regis gratiam obnixe petentes, cum rege tranſegere. Fredega - 
rius, chronicle, chap. 5 4. in the year 620. 

* I/tam victoriam quam Winidi contra Francos meruerunt, non. 
tantum Sclawvinorum 22 obtinuit, quantum dementatio Auſtra- 
forum, dum ſe cernebant cum Dagoberto odium incurriſſe, & alſidue 
5 Fredegarius's chronicle, chap. 68. in the year 

30. 3 | | | 

+ Deinceps Auſtraſii eorum ſtudio limitem & regnum Francorum 
contra Winidos utiliter defenſalſe noſcuntur. Fredegarius's chro- 
nicle, chap. 75. in the year 632. | 
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THE SPIRIT 
Burgundy choſe (*) this young prince for their king. 
Æga and Nentechildis had the government of () the 


(>) Frede- palace; they reſtored () whatever Dagobert had ta- 


garius's 
chronicle, 
chap. 79. 
in the 

year 638. 
(©) Ibid. 
(*) Ibid. 
chap. 80 
in the 


year 639. 


(*) Ibid... 


chap. 89. 


in the 


year 641. 


ken; and complaints ceaſed in Neuſtria and Bur- 
gundy, as they had ceaſed before in Auſtraſia. 
After the death of Aga, the queen Nentechildis(*) 
engaged the lords of Burgundy ta chuſe Floachatus 
for their mayor. The latter diſpatched letters to the 


biſhops and chief lords of the kingdom of Burgundy, 


by which he promiſed to preſerve their honours and 
dignities“ for ever, that is, during life. He con- 
firmed his word by oath. This is the period, at 
which | the author of the treatiſe of the mayors of 
the palace fixes the adminiſtration of the kingdom 
by thoſe officers, f | | „ 


* 


Fredegarius being a Burgundian, has entered into 

a more minute detail, as to what concerns the may- 
ors of Burgundy, at the time of the revolution of 
which we are ſpeaking, than as to what relates to the 
mayors of Auſtraſia and Neuſtria. But the con- 
ventions made in Burgundy were, for the very ſame 
reaſons, agreed to in Neuſtria and Auſtraſia. 
. The nation thought it ſafer to lodge the power in 
the hands of a. mayor whom ſhe choſe herſelf, and 
to whom ſhe might preſcribe conditions, than in 
thoſe of a king. whoſe power was hereditary. 


bid. cap. 89. Floachatus cunctis ducibus à regno Burgundie- 
ſeu & pontificibus, per epiſtolam etiam et ſacramentis rag unicuigue 
gradum honoris et dignitatem, ſeu et amicitiam, perpetuo conſerware. 
+ Deinceps à temporibus Cladovei qui fuit filius Dagoberti in- 
elyti regis, Pater wero Theodorici, regnum Francorum decidens per 
mejores domus, cœpit ordinari. De majoribus domus regie, 


* 


CHAP. 


n LAWS: 


5 0 H A Y. Iv. 
of the | nn 7 bach nation in "Tefard fo a 


1 zn hich 3 that wok an Boorx' 
4 Y- hereditary king, choſe a perſon -who was to Chap: + 
exerciſe the royal authority, ſeems very extraordinary: 22 

but independently of the circumſtances of thoſe times, 

I find that the notions of the Franks in this reſpect 

were derived from a higher ſource. 

They were deſcended from the Germans, of whom 
Tacitus “ ſays, that in the choice of their king they 
were determined by his nobility; and in that of *. 
leader, by his valour. This gives us an idea of the 
kings of the firſt race, and of the mayors of the 
palace; the farmer were hereditary, the latter 
elective, 

No doubt but $9. princes, — * ſtood. up in -the 
aſſembly of the nation and offered themſelves as the 
conductors of an enterpriſe to ſuch as were willing 

_ to follow them, united generally in their own perſon 
both the king's authority and che mayor's power. 
By their noble blood they had attained the royal dig- 
nity ; and their valour having procured. them —— 
followers who pitched upon them for their leaders, 
this gave them the power of mayor. By the royal 
dignity our firſt kings preſided in the courts and 
aſſemblies, and gave laws with the conſent of thoſe 
aſſemblies; by the dignity of duke or leader they 


entered upon expeditions, and commanded: the 
armies. + wh A Ne \ 


"IM Reges ex nolilitate,. duces ex wirtute 3 De moribus | 
 Germanorum, 
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Bo. 4 * In order to be acquainted with the genius of the 


Chap. 4, Primitive Franks in this reſpect, we have only to 
5. caſt an eye on the conduct (*) of Argobaſtes, a Frank 


907 24 by nation, on whom Valentinian had conferred the 


Alexander command of the army. He ſhut the emperor up in 
in Gre- his own palace; where he would not ſuffer” any per- 
RET f ſon whomſoever to ſpeak to him concerning either 
book li. civil or military affairs. Argobaſtes did at that 

time what was afterwards practiſed by the Pepins. 


C HAP. v. 
In what manner the mayors obtained the command 
of the armies. 


S long as the kings edge their armies 
in perſon, the nation never thought of chuſing 
a leader. Clovis and his four ſons were at the head 
of the Franks, and led them on through a long ſeries 

of victories. Theobald ſon of Theodobert, a young, 
(>) In the weak, and ſickly prince, was the firſt () of our king; 
year 552. that confined himſelf to his palace. He refuſed to 
engage lin an expedition in Italy againſt Narſes, and 
he had * the mortification to ſee the Franks chuſe 
themſelves two chiefs, who led them againſt the ene- 
Of the four ſons of Clotharius 1. Gontram + 
che leaft fond” of commanding his armies ; the 
other kings followed this example; and, in order to 
intruſt the command without danger into other 


. #® Leutharis wverd et FP) tamerſt id regi ipſorum bee 
placebat, belli cum eis Vocietatem inierunt. Ea book i. 
Gregory of Tours, book iv. chap. 9g. 

+ Gontram did not even march againſt Gondovald who ſtiled 
himſelf fon of Clotarius, and claimed his ſhare of the kingdom. 


hands, 


OF L AW S8. _ an 


hands, they conforms it upon ſeveral chiefs or 32 
dukess. . h | Chap. 5 
Innu merable were "the inconveniences which 
thence aroſe ; all diſcipline was loſt, no one would 
any longer obey. The armies were dreadful only to 
their own country; they were loaden with ſpoils, be- 
fore they had reached the enemy. Of theſe miſeries 
we have a very lively picture in Gregory of Tours (o). G) Gre- 
How ſhall we be able to obtain a victory, ſaid Gon- 14 oy 
tram (©), we who do not ſo much as keep what our hook viii. 
onceſtors acquired? Our nation is no longer the ſame. _ 30. 
Strange, that it ſhould be on = decline ſo * 
eatiy as the reign of Clovis's grandchildren ! Ibid. book 
It was therefore natural that they ſhould determine __ chap. 
at laſt upon an only duke, a duke who was to be 7 5 bid. 
veſted with an authority over this prodigious multi- 
tude of feudal lords and vaffals, who were now 
become ſtrangers to their own engagements ; a duke 
who was to eſtabliſh the military diſcipline, and to 
put himſelf at the head of a nation unhappily prac- 
tiſed in making war againſt itſelf. This Power was 
conferred on the mayors of the palace. 
The original function of the mayors of the palace, 
was the management of the king's houſhold. They 
had afterwards, i in conjunction (4) with other officers, 0% See Fl 
the political government of the fiefs; and at length ſecond 
they obtained the ſole diſpoſal of them. They had fupple- 
alſo the adminiſtration of military affairs and the he 


the law of 
command of the armies; and theſe two employ- the Bur- 


gundians, 


* Sometimes to the number of twenty. See Gregory of Touts, 8 
book v. chap. 27. book viii. chap. 18. and zo. book x. chap, 3. oe 
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THE SPIRTT 


Book ments were neceſlarily connected with the other two. 


XXXI. 


Chap. 5, 
& 6. 


In thoſe days it was much more difficult to raiſe 
than to command the armies; and who but the 
diſpenſer of favours could have this authority? In 
this martial and independent nation, it was prudent 
to invite, rather than to compel; prudent to 
give away or to promiſe the fiefs that ſhould happen 
to be vacant by the death of the poſſeſſor; z prudent, 
in fine, to reward continually, and to cauſe prefe- 
rences to be dreaded. It was therefore right, that 
the perſon who had the ſuperintendency of the Pa- 
lace, mould alfs _ general o the 2191 9 


CHAP. VI. 


Second epocha of the humiliation of our kings 15 the 
. fr race. LED 


, FT ER the execution et Brunechild, che may- 
ors were adminiſtrators of the kingdom un- 


* 


| der the kings, and though they had the manage- 
ment of the war, yet the kings were always at the 


head of the armies, and the mayor and the nation 


("See the Fought under their command. But the victory (®) 


annals of 


Metz, 
year 687; 


year 719. 


of duke Pepin over Theodoric and his mayor, com- 
' Pleted * the degradation of our kings ; and that () 


204 (88 which Charles Martel obtained over Chilperic and 
(5) Annals 


of Metz, 


his mayor. Rainfroy, confirmed it. Auſtraſia tri- 
umphed twice over Neuſtria and Burgundy ; and the 
mayoralty of Auſtraſia being annexed as it were to 


the family of the Pepins, this mayoralty and family 


became greatly ſuperior to all the reſt. The con- 


querors were then afraid leſt ſome Perſon of cred it 


I. quis nomina regum impontens, ipſe totius "ew batens privi. 


legium, © 6 Aunals of Mets, year 695. 
| ſhould 


n ene eee 


n * 


jection. 


O'F: L A Wig.” 429 
ſhould ſeize the king's perſon, in order to excite B LILY 
diſturbances. For this reaſon they kept“ them in ci i 
the royal palace as in a kind of priſon, and once a & 7. 
year they ſhewed them to the people. There they | 
made ordinances, but + theſe were ſuch as were 
dictated by the mayor; they anſwered; ambaſſadors, 
but the mayor made the anſwers. This is the time 
mentioned by 4 hiſtorians of the government of the 
mayors over the kings whom they held in ſub- 


The extravagant paſſion of the nation for Pepin's 
family went ſo far, that they choſe one of his grand- 
ſons who was yet § an infant for mayor; they put 
him over one Dagobert, that is one phantom over 
another. | | 


"6M 
C'H A Þ; VR 


Of the great offices and fiefs under- the Mayors of 
| the Palace. 


FRA mayors of the palace were far from re- 
viving the precariouſneſs of poſts and em- 
ploy ments; for indeed their power was owing to 


the protection which in this reſpect they had granted J 


* Sedemgue illi regalem ſub ſud ditione conceſſit. Ibid. anno 719, | - 
Ex chronico Centulenſi, lib. ii. ut reſponſa que erat edpctus, vel 
potius juſſus, ex ſua velut poteſiate redderet. - 

4 Annals of Metz, anno 691. Anno principatus Pippini ſuper 
Theodoricum .. . . Annals of Fuld, or of Lauriſhan, Pippinus dux 
Francorum obtinuit regnum Francorum per annos 27. cum regibus fabi 
ſubjectis. - . | ©. 

Poſthæc Theudoaldus filius ejus (Grimoaldi) parvulus in loco 
ipfius cum prædicto rege Dagoberto major-domus palati efeckus eff. 
The anonymous continuator of Fredegarius in the year 714. 
chap, 104. 1 
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430 THE SPIKE r 

Bo oc to the nobility. Hence the great offices were conti- 

Chap. 7. nued to be given for life, and this uſage was "oP 
day more firmly eſtabliſhed. 

But I have ſome particular reflections to make 
here in reſpect to fiefs: and in the firſt place I do 
not queſtion but moſt of them became —— 
from this time. 

e) Cited In the treaty of Andeli (*), Gontram and his 
by Gre- nephew Childebert engage to maintain the donations 
Fours, made to the vaſſals and churches by the kings his 
book ix. predeceſſors and leave is given to the * wives, 
=_ wH4 daughters and widows of kings, to diſpoſe by will 
of Clo- and in perpetuity of whatever they hold of the 
es . exchequer. 
> 4 img Marculfus wrote his formularies at the time (0 of 
16. the mayors, We find ſeveral F in which the kings 
Kh make donations both to the perſon and to his heirs : 
and the and as the formularies are images of the common 
we actions of life, they prove that part of the fiefs were 
book. become hereditary towards the end of the firſt race. 
They were far from having in thoſe days the idea of 
an unalienable demeſne; this is a modern thing, 
which they knew neither in theory nor practice. 

In proof hereof we ſhall preſently produce no 
leſs than poſitive facts; and if I can ſhew a time 
in which there were no longer any benefices for the 
army, nor any funds for its ſupport; we muſt cer- 


—_ conclude that the antient benefices had been 


"be i quid de agris fiſcalibus wel ſpeciebus atque pre /idio pro arbitrii 
Sui voluntate facere aut cuiquam conferre voluerint, fiæxa Aue, per- 
petuò conſervetur. 

+ See the 14th formula of the firſt book, which is equally ap- 
plicable to the fiſcal- eſtates given directiy and in perpetuity, or 
given at firſt as a benefice, and afterwards in perpetuity : Sicut ab 
illo aut a fiſco neflro fuit pojſeſſa. See alſo the 17th formula, ibid. 


alienated, 


OF DA WS. 


alienated. - The time I mean is that of Charles Mar- wy or. 
tel, who founded ſome new fiefs which we ſhould Chip 
carefully diſtinguiſh from thoſe of the earlieſt date, & 8. - 


When the kings began to make grants in perpe- 
tuity, either through the corruption which crept into 
the government, or by reaſon of the conſtitution 1t- 
ſelf, which continually obliged the kings to confer 
rewards; it was natural that they ſhould begin with 
giving the perpetuity of the fiefs, rather than of the 
counties. For to deprive themſelves of ſome acres 
of land was no great matter; but to renounce the 
right of diſpoſing the great offices, was diveſting 
themſelves of their very power. E236: 75, 


H WK | 
In what manner the allodial eſtates were changed into 


hefs. 


"THE manner of changing an allodial eſtate into 
a fief, may be ſeen in a formulary of Mar- 


culfus (). The owner of the land gave it to the (j Book i. 
king, who reſtored it to the donor by way of uſu. formulary 


fruit, or benefice, and then the latter nominated his 
| heirs to the king. EE 

In order to find out the reaſons which induced 
them thus to change the nature of the allodia, I 
mult trace the ſource of the antient prerogatives of 
our nobility, a nobility who for theſe eleven cen- 
turies have been covered with duſt, ſweat, and 
blood. = | 

Thoſe who were ſeized of fiefs enjoyed very great 
advantages. The compoſition for the injuries done 
them was greater than that of freemen. It appears 
by the formularies of Marculfus, that it was a pri- 


I vilege 
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Book vilege belonging to the king” s vaſſal, that whoever 
Chap. 5. killed him ſhould pay a compoſition of ſix hundred 
ſous. This privilege was eftabliſhed by the Salic 

(Tit. 44. law (*), and by that of the Ripuarians (®) ; and at 
_ . the ſame time that theſe two laws ordained a com- 
66. $. z. Poſition of ſix hundred ſous for the murder of the 
: 4 & tit king's vaſſal, they gave but () two hundred for the 

8 Tit. ij murder of a perſon freeborn, if he was a Frank or 
(5) See alſo Barbarian living under the Salic law; and hey: a 


the law of hundred for a Roman. 
the Ripu- 


arians, tit. This was not the only privilege betonging to the 
1 7· and the King's vaſſals. When () a man was ſummoned in 
5 1 r court, and did not make his appearance, nor obey 
9 art. I. & 4. the judges orders, he was appealed before the king; 
00. #54 and if he perſiſted ih his contumacy, he was ex- 
59. & 76. cluded from * the king's protection, and no one 
Was allowed to entertain him, or even to give him a 
morſe] of bread. Now if he was a perſon of an 
(*) *: ordinary condition, his goods () were confiſcated 
G51 0 5 Fiir but if he was the king's vaſſal, they were not 60 
76. f. 1. The firſt by his contumacy was deemed ſufficiently 
convicted of the crime, the ſecond was not; the 
65) 3 former (s) for the ſmalleſt crimes was obliged to un- 
3 5 ergo the trial by boiling water, the latter (h) was 
8 (*) Ibid. condemned to this trial only in the caſe of murder : 
1 0 775 1. In fine, the king's vaſfal () could not be compelled 
tit. 6, to ſwear in court againſt another vaſſal. Theſe pri- 
$. 2. vileges augmented daily, and the capitulary of Car- 
1 (*) Apud lomannus (*) does this honour to the king's vaſſals, 
; : a | | Palatiam, that they ſhall not be obliged to ſwear in perſon, 
i BY in the year but only by the mouth of their own vaſſals. Be- 
883. art. ſides, when a perſon who had theſe honours did not 
© © ah repair to the army, his puniſhment was to abſtain 


from fleſn- meat and wine as long as he had been 
Extra ſermonem regis. Salic law, tit. 59. & 76. 


abſent 


IJ OF. LAW S. | 433 
„ | abſent from the ſervice; but a ee, 0 who neg- BO Ok 
1ected to follow his count, payed a compoſition ® of N 875 
4 ſixty ſous, and was reduced to a ſtate of ſervitude (*) Capi- 
till he paid it. Charke= | 
It is very natural therefore to think, ha thoſe makin” 
Franks who were not the king's vaſſals, and much _ year 
more the Romans, became fond of entering into the | py — * 
ſtate of vaſſalage; and that they might not be de- 
prived of their demeſnes, they deviſed the uſage of 
giving their allodium to the king, of receiving it 
from him afterwards as a fief, and of nominating 
to him their heirs. This uſage was always continued, 
and took place eſpecially during the diſorders of the 
ſecond race, when every body ſtood in need of a pro- 
tector, and wanted to incorporate himſelf with + the 
other lords, and to enter as it were, into the feudal 
W becauſe the political no longer exiſted. 
This continued under the third race, as we find by 
ſeveral | charters; whether they gave their allodium, 
and reſumed it by the ſame ac; or whether it was 
declared an allodium, and Aran acknowledged as 
a fief. Theſe were called fiefs of reſumption. 
This does not imply, that thoſe who were ſeized 
of fiefs adminiſtered them like prudent . fathers of 
families; for though the freemen grew defirous of 
being poſſeſſed of fiefs, yet they managed this ſort 
of eſtates, as uſufruits are managed in our days. a 
This is what induced Charlemain, the moſt vigilant ö 


and attentive r we ever had, to * a great 


3 8 

+ Non infirmis religuit heredibus, ſays Lambert 4 Ardres in | 
Du Cange, on the word a/odis. / 

+ See thoſe quoted by Du Cange in the mad che and thoſe 
produced by Galland, in his veal of allodial lands „Fag. 14. 
and the following, . 


—_ many 


— £ \ & WO < £ * * 
Sr I * 
os, hae "22: — CARIES — * 


— 


> a - — 1 - — 2 ——— — —— — — —_ — — — - — — — . — 2 
== \ >” ry = * eee e 1 1 5 = 
_ . n = = Wm = = - 
- 8 = - a. £5 „ = 5 S = = © "> a4 & = — = we Spe = . 2 = N 3 
TY = = 
_ = = FR \ 3 > _ = = = * = - — = . 7 4 2 = _ ba = > — : - - 
- = . b > 2 2 - _ 6 N r Ys — = 4 2 * _ — 22 * 2 * 2 —— = - = * — 2 
* N i _— X. 9 2 <- a, 22 1222 _—— na "= — — —̃— — . i. — — 2 EFF r K y 2 - IT 
* PP 5 „ IRR Ip + 2x r= 2 * — 2 2 Sr - . 2 EE} _— : — — * 3g 8 = * — — = 
8 . = > — N — — Y 89 Ho o-Th ang F 3 uh * K — — En * * — — — ä — See — 8 —— oa — = 2 * * 
3 D - l . tt : =P: 1 PPP .. FS, DS at STi. af A 2 — Dro. ů —— "6 ——— 4 my rs — — 
- - > N = — — — * 2 — — Þ P — —_— ROC mw. - a . P — A 2 * — — — — — 2 = — pe — — 
— — — . do wh, n . — s 1 — 8 — — == com er — SE”. MO: ——— Da; — IEx 23-4 > — IDE : — — >. Ie. 
8 6• 1 2% _—_ | + - £ - — = — 2 P's POND It ape” aan. — 
SE: — — = — — * he - "8-3 — 5 1 - * - N - 2 — > ” — HA 1 A * a : a 
+ vo TT © a6; De Ss © . * = = QT 2 > — EX — 2 — —— — — —— - . - — — - - = 
* — — 2 3 — mY — x — — - . 
* „ * — — 9 mig a - Gi * K W 2 at 4 iv. ron — mY _ . _ nd — — — 2 4 — 2 —— — — — LEST uk oy — 
4 = R 2 . of 4 $9" 7 at; 
Py - - S - 2 _ 1 . . l kd - — 
” * 
* 
F 


ea 2 ve ag HOY © 
* 5 <<. > aus 
— 
2 


year 806. 


— ä— — 
» ———— 9 
7 A 2 2 * X 0 2 


AX THE SPIRIT 
835 * many regulations (. *), to hinder the fiefs from being 


( 3, degraded in favour of allodial eſtates. This proves 
& 9. _ only that in his time moſt benefices were {till only for 


Second life, and conſequently that they took more care of 
capitulary : | 


of the year the allodia, than of the benefices; but it is no 


802, art Argument that they did not chuſe rather to be the 
10. an 


ych capi- © king's bondmen than freemen. They might have 


tulary of reaſons for diſpoſing of a particular portion of a 
352 fief, but they were not willing to be pes even 


3. the iſt Of their dignity. 


capitulary I know likewiſe that Charlemain 8 ina 
mncerti an- 


b 
ni, art. 49. certain capitulary ( ), that in ſome places there were 


the 5th. people who gave away their fiefs in property, and 
vs + coat redeemed them afterwards in property. But I do 
806, art. not ſay, that they were not fonder of the property 


7: the ca- than of the uſufruit; I mean only, that when they 
4 fn we of 


the bear could convert an allodium into a fief, which was to 
779. art. deſcend to their heirs, and is the caſe of the formu- 


29. and £ 
r lary above- mentioned, they had very great advan- 


tulary of tages in doing it. 
Lewis the 


Pious, in C H = FIX. 


- 6 jw i How the church-lands were converted into fefs. | 


3 8 Hs uſe of the fiſcal lands ſhould have been 
; only to ſerve as donations by which the kings 
were to encourage the Franks to undertake new ex- 
peditions, and by which on the other hand theſe 
fiſcal lands were increaſed. This, as I have al- 
ready obſerved, was the ſpirit of the nation; but 
theſe donations took another turn. There is {till 


art. 8. 


(ej In Gre- extant. (*) a ſpeech of Chilperic, grandſon of Clovis, 


pory ny in which he complains that almoſt, all theſe. lands 


book vi. had been already g given away to the church. Our ex- 
chap. 46. chequer, ſays he, 15 impoveriſhed, and our richesare tranſ- 


2 | | 4] emu 
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ferred to the clergy *; none reign now but biſhops, who 


live in grandeur, while: our grandeur is aver. 
This was the reaſon that the mayors who durſt 
not attack the lords, ſtripped the churches; and 


435 


Foun 
XXXI. 
Chap. g. 


one of the + motives alledged by Pepin for entering 


Neuſtria, was his having been invited thither by 


the clergy, to put a ſtop to the encroachments of 


the kings, that is of the mayors, who ſtripped the 
church of all her poſſeſſions. 

The mayors of Auſtraſia, that is the family of the 
Pepins, had behaved towards the clergy with more 
moderation than thoſe of Neuſtria and Burgundy. 
This is evident by our chronicle (), in which we 


ſee the monks eternally admiring the devotion and 


liberality of the Pepins. They themſelves had been 
poſſeſſed of the firſt places in the Fhyren, One crow 


ſaid to the biſhops. 

Pepin ſubdued Neuſtria RP, Burgundy ; but as 
his pretence for deſtroying the mayors and kings 
was the oppreſſion of the clergy, he could not ſtrip 
them without contradicting his own title, and ſhew- 
ing that he made a jeſt of the nation. However the 
conqueſt of two great kingdoms and the deſtruction 
of the oppoſite party, afforded him ſufficient means 
of ſatisfying his generals. 

Pepin made himſelf maſter of the Ls 


by protecting the clergy ; his ſon Charles Martel 


could not maintain his power, but by oppreſſing 


(*) See the 
annals of 


Metz. 


* 'This is what induced him to annual the teſtaments made in fa- 


vour of the clergy, and even the donations of his father; Gon- 
tram re-eſtabliſhed them, and made even new donations, Gre- 


gory of Tours, book vii. chap. 7. 


+ See the annals of Metz, year 687. Excitor imprimis gue- 


atis injuſtt 9 &c. 


F f 2 them. 


 relis ſacerdetum & fer worum Dei, qui me an . ut on Jub- 
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Bo o x them. This prince finding that part of the regal 


XXXI. 
Chap. 9, 
& 10. 
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and fiſcal lands had been given either for life, or in 
perpetuity to the nobility, and that the clergy by 
receiving both from rich and poor, had acquired a 
great part even of the allodial eſtates, he ſtripped 
the church; and as the fiefs of the firſt diviſion were 
no longer in being, he formed a ſecond. diviſion “. 
He took for himſelf and for his officers the church- 
lands, and the churches themſelves; and put a ſtop 
to an evil which differed in this reſpect from ordi- 
nary evils, that by being extreme, it was ſo muck 
the more eaſy to cure. 


„HK P. X. 
Riches of the clergy. 


O great were the donations made to the clergy, 
that under the three races of our princes they 


muſt have poſſeſſed, ſeveral times all the lands of 


the kingdom. Bur if our Kings, the nobility, and ; 


the people, found the way of giving them all their 


eſtates, they found alſo the method of getting them 
back again. The ſpirit of religion founded a great 
number of churches under the firſt race; but the 
military ſpirit was the cauſe of this beiog given 
away afterwards to the ſoldiery, who divided. them 


- amongſt their children. What a number of lands mult 


have then been taken from the clergy's. menſalia! 


The kings of the ſecond race opened their hands, and 
made new donations to them ; but the Normans, who 
_ came- afterwards, plundered and ravaged all before 


them, nn eiperially the prieſts and monks, 


KEarolus pluri  ecclefraſtico detrabens prædia 722 Hei . 
bd. i ac deinde pions for IS GO E Chronico Cental enh, 
"7 6 


* 
A þ * 


and 
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and continually ſearching out for abbeys and other re- B 


ligious foundations. In this ſituation what a loſs muſt Chap. 10. 


the clergy have ſuſtained! There were hardly eccle- 
ſiaſtics left to demand the eſtates of which they had 
been deprived, There remained therefore for the 
religious piety of the third race, foundations enough 
to make, and lands to beſtow. The opinions which 


were broached and ſpread in thoſe days would have 


deprived the laity of all their eſtates, if they had been 
but honeſt enough. But, if the clergy were full of 
ambition, the laity were not without theirs; if they 
gave their eftates upon their death-bed to the church, 
their ſucceſſors wanted to reſume: them. We meet 
with nothing but continual quarrels between the lords 
and the biſhops, the gentlemen and the abbots; 
and the clergy muſt have been very hard et, ſince 
they were obliged ro put themſelves under the pro- 
tection of certain lords, who defended them for a 
moment, and afterwards oppreſſed them. 

But now a better adminiſtration, which had been 
eſtabliſhed under the third race, gave the clergy 
leave to augment their poſſcFions ; when the Calvi- 
niſts fallied forth, and coined money of all the gold 
and ſilver they found in the churches. How could 
the clergy be fure of their eſtates, when they were 


not even ſure of their perſons? They were treating 
of controverſial ſubjects, while their archives were 


burning. What did it avail them to demand again 
of a ruined nobility what theſe were no longer poſ- 


ſeſſed of, or what they had mortgaged a thouſand _ 


ways? The clergy have conſtantly. acquired, con- 


ſtantly refunded, and yet are -all nne ; S045 


? „ 
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CH AP. XI. 
State of Europe at the time of Charles Martel. 
Bo OR Harles Martel, who undertook to ſtrip the 
"xr K clergy, found himſelf in a moſt happy ſitua- 


tion. He was both feared and loved by the ſoldiery; 
whoſe intereſt he promoted, having the pretence 
of his wars againſt the Saracens. He was hated in- 
(+) See the deed by the clergy, but (*) he had no need of them. 
nes of The pope, to whom he was neceſſary, ſtretched out 
etz. | 
| his arms to him. Every one knows the famous 
embaſſy * he received from Gregory III. Theſe 
two powers were ſtrictly united, becauſe they could 
not do one without the other; the pope flood in 
need of the Franks to ſupport him againſt the Lom 
bards and the Greeks; the Franks had occaſion for. 
the pope, to ſerve for a barrier againſt the Greeks, 
and to embarraſs the Lombards. It was impoſſible 
therefore for the e of Charles Martel to 
miſcarry. 
St. Eucherivs biſhop of Orleans, bad a W 5 
which frightened all the princes of that time. I 
) Anno muſt produce to this purpoſe the letter (*) written 
$38. apud by the biſhops aſſembled at Rheims to Lewis king of 


Cariſia- 
9 * Germany, who had invaded the territories of Charles 


Ivzins's the Bald ; becauſe it will ſhew us the ſtate of things 


— in thoſe times, and the diſpoſition of people's minds. 
pag. 101. They ſay (), © That St. Eucherius having been 
. & ſnatched. up into heaven, he ſaw Charles Martel 
rt. 7. pag. 


"OP * F telus” guogue, decreto Romanorum principum, bi prediftus 
| prefub Gregorius miſerat, quad feſe populus Romanus relita impera-. 
toris dominatione, ad ſuam defenfionem & inviflam clementiam con; 
vertere voluiſt. Annals of Metz, year 741. Eo pacto patrato, ut 
a pa tibas imperateris recederet. Fredegarius. | 


„ tormented 


FEE EY 
ct tormented in the bottom of hell by order of the LEES | 
«, ſaints, who are to aſſiſt with Jeſus Chriſt at the Chap. 11. | 
„ laſt judgment; that he had been condemned to | 
<< this puniſhment before his time, for having ſtript 
the churches of their poſſeſſions, and thereby ren- 
<<. dered/himſelf guilty of the fins of all thoſe who 
e had endowed them, that king Pepin had held a 
council upon this occaſion; that he had ordered 
<« all the church-lands he could recover to be re- 
<< ſtored to the church; that as he could get back 
only a part of them, becauſe of his diſputes with 
* Vaifre duke of Aquitaine, he iſſued out letters 
ce called precaria * in favour of the churches for the 
* remainder, and made a law that the laity ſhould 
pay a tenth part of the church lands they poſſeſſed, 
and twelve deniers for each houſe; that Charle- 

% main did not give the church-lands away, on the 
e contrary that he made a capitulary, by which he 
engaged both for himſelf and for his ſucceſſors 
„ never to give them away; that all they ſay is 
committed to writing, and that a great many of 

them heard the whole related by Lewis the Pious, 
_ © the father of thoſe two kings.“ 

King Pepin's regulation, mentioned. by the bi- 
ſhops, was made in the. council held at Leptines (). C) In the / 
The church found this advantage in it, that ſuch as ee. 
had received thoſe lands, held them no longer but th book | 
in a precarious manner, and moreover that ſhe re- of the ca- 


laries 

ceived the tythe or tenth part and twelve deniers art. 3 

* Precaria, quꝭd pretibus ulendum conceditur, ſays Cujas in his IF 3 
notes upon the firſt book of fiefs. I find in a diploma of king edition, 

Pepin, dated the zd year of his reign, chat this prince was not pag. 825. 
the firſt who etabliſhed theſe precaria; he cites one made by the 

mayor Ebrein, and continued after his time. See the diploma 
of this king, in the 5th tom. of the hiſtorians of France the 

Benedictins, art. 6. | | 
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XXXI. for every houſe that had belonged to her. But this 1 


Chap. 11. Was only a palliative, which did not remove he 


diſorder. 


This even met with: 8 und Pepin' was' 
984 obliged to make another capitulary (o), in which he 
: n he enjoins thoſe who held any of thoſe benefices to pay 
year 756. this tythe-and duty, and even to keep up the houſes 
art. 4 belonging to the biſhopric or monaſtery, under the 

penalty of forfeiting thoſe poſſeſſions. Charlemain 
* renewed the regulations of Pepin. 
That part of the ſame letter which ſays, [afar 
Charlemain promiſed both for himſelf and for his 
ſucceſſors, never to divide again the church lands 
among the ſoldiery, is agreeable to the capitulary of 
this prince, given at Aix la Chapelle, in the year 
80g, with a view of removing the apprehenſſons of 
the clergy upon this ſubject. But the donations al- 
ready made were ſtill continued. The biſhops very | 
juſtly add, that Lewis the Pious followed the ex- 
ample of Charlemain, and did not give away the 
church-lands to the ſoldiery. 

And yet the old abuſes were carried to ſuch 1 
ej See the Pitch, that the laity under the children (©) of Lewis 
nm of the Pious, introduced prieſts into their churches, or 
Lotharius drove them away, without the conſent of the bi- 
I. in the ſhops. The churches (d) were divided amongſt the 


h 
Tarts * See his capitulary in the year 803, given at Worms, Balu- 


zius's edition, pag . 
bal han. n, pag. 411. where he regulates the precarious con- 


and that o Franckfort, in the year ag. 2 . 
40 1. * 24. in relation to the nn of cho hobfes ; A of the 
n 
5. . As appears by the preceding note, and by the Nee of 

44. Pepin king My ef! Italy, — a it ſays, that the king ive the 

monaſteries in fief to thoſe who would vow * F +3 4% 


added to the law of the Lombards, book iii 4 1.5. 30. and 


6 . oY collection of FP $ laws in Lg; pag. 195. 


next 


OF L AWS. _ 
next heirs, and when they were held in an indecent” B 


manner, the biſhops () had no other pe left — 
than to remove the relics. & 12. 


By the capitulary (e) of Compeighey it is emacdedd, . 3 
that the king's commiſſary ſhall have à right to viſit the 28th 
every monaſtery, together with the biſhop, by the NY of... 
conſent * and in preſence of the perſon who holds it; the rh. 


and this general ra Hows that the abuſe was the Bald. 
general. — | | in the year, 
Not that there were lues wang Wes . reſti- Iuziusꝰ's 

tution of the church lands. The pope having re- edition, 
proached the biſhops for their neglect in regard tof 8 23. 
the re-eſtabliſhment of the monaſteries, they wrote 

to Charles the Bald (d) that they were not affected (4) Cosſ. 
with this reproach, becauſe they were not culpable; um apud 
and they reminded him of what had been promiſed, gib 


reſolved and decreed in ſo many national man; year of 


In fact, they quoted nine. — 
Still they went on diſputing ; till die Norman 3 | 
came and made them all agree. _ 856. 
| luzius's 
Cn An . wow gr "i 


 Eſaabli ſoment of the Tithes. 


HE regulations made under king Pepin had. 

given the church rarher hepes of relief, 'than 
feanly relieved her; and as Charles Martel found 
all the landed eſtates in the hands” of the clergy, 
| Charlemain found all the church-lands in the hands 
of the ſoldiery. The latter could not be forced 
to reſtore What had been given them; and the 
circumſtances of that time rendered the thing 
ſtill more impracticable than it Was of its own 


Cum conſilio S conſenſu ipfius qui hgh retinet. 
* 4 nature, 


* 
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BooX ture. On the other hand, chriſtianity ought not 83 


Mw pt , to have periſhed for want of miniſters", <apeckangs 
and inſtructions. 
This was the reaſon of charlemain 8 eſtabliſhing. 


(® Law (e) the tithes, a new kind of property, which had this 
= advantage in favour of the clergy, that as they were 


bards, given particular to the church, it was eaſier in pro- 
book ill. ceſs of time to know when they were uſurped. 


tit. 3. §. 1 
1. 4 3 Some have attempted to make this eſtabliſhment of be 


an earlier date; but the authorities they produce ſeem 
rather, I think, to prove the contrary. The con- 
ſtitution of Clotharius + ſays only that they ſhall not 
raiſe certain Þ tithes on church-lands : ſo far then 
was the church from exacting tithes at that time, 
that its whole pretenſion was to be exempted from 
(ij Canone paying them. The ſecond council (f) of Macon, 


2 3! ty il which was held in 385, and ordains the payment of 


orum anti- tithes, ſays indeed that they were paid in antient 

— * times; but it ſays alſo, that the cuſtom of paying 

. them was then aboliſhed. | ) 

cobi Sir- 

2 77 * In the civil wars which broke out at the time of Charles 
Martel, the lands belonging to the church of Rheims were given 
away to 8 the clergy were left to ſhift as well as they could, 
fays the life of S. Remigius, Surius, tom. 1. pag. 279. 1255 

+ It is that on which I have deſcanted in the 4th chapter of this" 
book, and is to be found in Baluzius 8 edition of the capitularies, 
tom. i. art. 11. pag. 9. | 
t Agraria & paſcuaria wel PENG a ecclefie concedimus, 1a 

ut actor aut decimator in rebus eccleſiæ nullus accedat. The capi- 
tulary of Charlemain in the year 800. Baluzius's edition, pag. 

336. explains extremely well what is meant by that ſort of tithe 
from which the church is exempted by Clotharius ; it was the 
tithe of the hogs which were put into the king's foreſts to ſatten; 
and Charlemain enjoins his judges to pay it, as well as other 
people, in order to ſet an example: it is WR, 450 * was a 
* of ſeignory or eee 


] 


NO 
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No one queſtions but that the clergy opened the B Xn 
bible before Charlemain's time, and preached the Chap. 12. 
gifts and offerings of the Leviticus. But I dare 

ſay, that before that prince's reign, though the tithes 
might have been preached vp, yet they were never 
eſtabliſhed. : | 

I took notice that the regulations made under 
king Pepin had ſubjected thoſe who were ſeized of 
church-lands in fief, to the payment of tithes, and 
to the repairing of the churches. It was a great 
point to oblige by a law, whoſe juſtice could not 
be diſputed, the principal men of the nation to ſet 
the example. 
Charlemain did more; and we find by the capi- 


tulary (*) de Villis, that he obliged his own demeſnes ( Art 6. 
to the payment of the tithes : this was ſtill a greater Baluzius's 


edition, 
example. 


But the common people are hardly capable of be- I was 2 


ing induced by examples to give up their own in- r e year | 
tereſts. The ſynod of () Franckfort furniſhed them 800: 
with a more cogent motive to pay the tithes. A) () Feta 5 
capitulary was made in that ſynod, wherein it is ſaid, Charle- | 
that in the laſt * famine the ears of corn were found main, in 
empty, having been devoured by devils, and that. 3 
the voices of thoſe infernal ſpirits had been heard, 38 
reproaching them with not having paid the tithes; 
in conſequence of which it was ordained that all 
thoſe who were ſeized of church lands, ſhould pay 
the tithes; and the next conſequence was, that the 
e was extended to 128 ; 


hi Experiments: enim didicimus in anno quo illa walida y 
irrepfit, ebullire vacuas annonas a dæmonibus 'dewvoratas, & woces 


exprobrationis 2 460 n 8 edition, pag: 267. art. 
23. 


Charles 8 
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 Boox Charlemain's project did not ſucceed at firſt ; 
Chap: 12. for it ſeemed too heavy a burthen x. The payment 
of the tithes among the Jews was connected with 
the plan of the foundation of their republic; hut here 
the payment of tithes. was a burthen quite inde- 
pendent of the other charges of the eſtabliſhment of 
Among the monarchy... We find by the regulations (v) ad- 
as ded to the law of the Lombards the difficulty there 
Lotharius was in Cauſing the tithes to be accepted by the civil 
book iii. laws; and how difficult it was to get them admitted 
4 6. by the ecclefiaſtic laws, we may eaſily judge from 
the different carions of the councils. 

The people conſented at length to pay the tithes, 
upon condition that they might have a power of 
redeeming them. This the conſtitution of Lewis 

in the the Pious (), and that of the emperor Lotharius 00 
Near 829 his ſon, would not allow. 


Baſu The laws of Charlemain, in regard to the EY 


tom. i. bliſhment of tithes, were a work of neceſſity; a work 


66 
in d in which religion only, and no ee was 


law of che concerned. 


Lombards His famous diviſion af the ches into four parts, 
book. for the repai ng of the churches, for the for 
tit. 3. 5. 8. for the rep iri „ 10 poor, for 


the biſhop, and for the clergy, manifeſtly proves that 
he wanted to reſtore the church to that fixt and * 
manent ſtate which ſhe had loft. | 
His will + ſhews that he was deſirous of repairing 
_ miſchief done by his grandfather C barles DIY 


” See amongſt is reſt the capitulary of n * Pions, in is 
year 829. Baluzius's edition, pag. 663. againſt thoſe who to avoid 
paying tithes neglected to cultivate the lands, &c art. 5. Nonis 

& decimis, unde & genitor nofter et not g geg in e 

Placitis admonitionem fecimus. | 

 - lt is a kind of codicil produced by E indard;, and different 
from the will itſelf, which we find in Goldafius and Baluzius. 
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He made three equal ſhares of his moveable goods; Book 
two of theſe he would have divided each into one-  _ 
and-twenty parts, for the one-and-twenty metropo- & 13. 
litan churches of his empire; each part was to be 
ſubdivided between the metropolitan, and the ſuffra- 
gan biſhops. The remaining third he divided into 
four parts, one he gave to his children and grand- 
children, another was added to the two thirds already 
given, and the other two were bequeathed' to cha- 

ritable uſes. It ſeems as if he looked upon the im- 
menſe donation he was making to the church leſs as 
a religious act, than as a political diſtribution. | 


| ns H A P. XII, | 
Of the elections of Biſhops and Abbots a 


S the churches were become poor, the kings 


reſigned the right of (*) nominating to biſhop- 0 "gr 
ricks and other eccleſiaſtic benefices. The princes 2 
O 


gave themſelves leſs trouble about the miniſters of *f Charle- | 
the church ; and the candidates were leſs follicitous year 803. 


in applying to their authority. Thus the church art. 2. Ba- 


received a kind of compenſation for the N _ = 4 s e- 


ſhe had loſt. Pag. 379. 
Hence if Lewis the Pious. left the people of g or 
Rome in poſſeſſion of the right. of ell pe: their Lewis the = 
popes, it was owing to the general ſpirit that pre- wang —— 
vailed in his time: he behaved in reſpect to the ſee 83 1 
of Rome the ſame ag to other . * * 
L On 


This is mentioned in the famous canon, ego Tate which _ 1 : | 


is viſibly ſuppoſititious ; it is in Baluzius's N pag. 591. 8 
the year 817. | 


3 EDN a ming 4 ; 
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Boox | Shall not pretend to determine whether C 
XXXI. Martel in giving the church- lands in fief, made 
Chap. 14. a grant of them for life or in perpetuity. All 1 

know is, that under Charlemain *, and Lotharius I. 
there were poſſeſſions of this kind which deſcended 
to the next heirs, and were divided amongſt them. 

I find moreover that one part of them Þ was 

given as allodia, and the other as fiefs. 
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As appears by his capitulary, in the year 801. art. 17. in Ba- 
luzius, tom. i. pag. 360. 

+ See his conſtitution inſerted in the code of the Lombards, 
book iii. tit. 1. F. 44. 

t See the above conſtitution, and the nne of Charles the 
Pald, in the year 846. chap. 20. in Villa Sparnaco, Baluzius's edi- 
V3) tion, tom. ii. pag. 31. and that of the year 853. chap. 3. & 5. in 
4} N the ſynod of Soiſſons, Baluzius's edition, tom. ii pag. 54. and 
1.8 that of the year 854. apud Attiniacum, chap. 10. Baluzius's edi- 

tion, tom. it. pag. 70. See alſo the firſt capitulary of Charlemain, 
incerti anni, art. 49. & 56, Baluzius's edition, tom. i. Pag. bo af 


| I took notice that the proprietors of the allodia 

| were ſubject to the ſervice all the ſame as the poſ- 

| ſeſſors of the fiefs. This, without doubt, was partly 
3 the reaſon that Charles Martel made grants of allo- 
| dial lands, as well as of fiefs. | £39 
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C H XV. 
The ſame ſubject continued. 


E muſt obſerve, that the fiefs ien been Book 


changed into church-lands, and theſe again . 
into fiefs, they both borrowed ſomething of one an- & — 5 


other's nature. Thus the church - lands had the pri- 
vileges of fiefs, and theſe had the privileges of 
church - lands: Such were the * honorable rights 
of the churches, eſtabliſhed in thoſe days. 


CH 4 ÞXVL 


Confuſion of the Royalty and Mayoralty. The ſecond © 


Race, 


HE order of my ſubject has made me break 
through the order of time, fo as to ſpeak of 
Charlemain before I had made mention of the fa- 
mous epocha of the tranſlation of the crown to the 
Cariovingians under king Pepin: a revolution 
which, contrary to the nature -of common events, 


is more remarked perkiaps. 1 in our days than when it 


happened. 


The kings had no . ; they had only an 
empty name. The title of king was hereditary, and 
that of mayor elective. Though the mayors in the 
latter times ſet whom they pleaſed of the Merovin- 
glans on the throne, they had not yet taken a king 
of another race; _ the antient law which fixed the 


| ® See the a book 5. art. 44. and the edict of Piſtes in 


the year 869. art. 8 & 9. where we find the honorable rights of 
the lords eljabliſhed, in the ſame manner As they are at this very 


day. 
crown 


15. 


448 T EE SF FFT 
Boot crown in a particular family, was not yet effaced 
> «wo out of the hearts of the Franks. The king's per- 
ſon was almoſt unknown in the monarchy ; but the 
royalty was well known, Pepin, ſon of Charles 
Martel, thought it would .be proper to confound 
thoſe two titles, a confuſion which would leave 
it a moot point, whether the new royalty was he⸗ 
reditary or not; and this was ſufficient for him, 
who to the regal dignity had joined a great 
power. The mayor's authority was. then . blended 
with that of the king. In the. mixture of theſe two 
authorities a kind of reconciliation was made; the 
mayor had been elective, and the king hereditary : 
the crown at the beginning of the ſecond race was 
_ elective, becauſe the people choſe; it was bete 
becauſe they always choſe in the ſame family “. 
Father le Cointe, in oppoſition to the authority of 
(*) Thea all antient records (*), denies F that the pope au- 
2 thoriſed this great change; and one of his reaſons 
the year is, that he would have committed an injuſtice. A | 
5 88 and fine thing to ſee. an hiſtorian judge of what men have 
1 done, by what they ought to have done! at this 
tul. in the Tate we ſhould have NO hiſtory at all. 6-4 We: | 
year 754. Be that as it may, it is very certain that i imme- 
diately after duke Pepin's victory, the Merovingians 
ceaſed to be the reigning family. When.his grand- 
ſon Pepin was crowned king, it was only a. cere- 
* the amore, and a phantom the leſs; * i 


*See- the will of bn and the ;viſon. which 10005 
the Pious made to his children in the aſſembly of the ſtates held at 
Quierzy, produced by Goldaft, quem populus eligere © velit, ut A 814 
Jo Juccedat in regni hereditate. 

+ Fabilla uæ poft Pippini mortem excogitata e, equitati ac 
Janttitati Zachariee pape plurimum adverſatar.U. . . Ec ic an- 
mals id the French, tom, 11. pag. 319. 8 


nothing 
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nothing thereby but the royal ornaments, there was B Book 


no change made in the nation. 


This I have ſaid, in order to fix the moment of & 17. 


the revolution, to the end that we may not be miſ- 
taken in looking upon that as a revolution which 
was only a confequence of it. 


When Hugh Capet was crowned king at the be- 


ginning of the third race, there was a auch greater 
change, becauſe the kingdom paſſed from a ſtate of 
anarchy to ſome kind of a government ; but when 
Pepin aſcended the throne, there was only a tranſi- 


tion from one government to another of the ſame 


nature. 

When Pepin was TY" king, there was only a 
change of name; but when Hugh Capet was 
crowned, there was a change in the nature of the 


thing, becauſe by uniting a great fief to the crown 


the anarchy ceaſed. 

When Pepin was crowned, the title of king was 
united to the higheſt. office ; when Hugh Capet was 
crowned it was United to the greateſt Het. * 


CHAP. XVII. 


A particulr thing in the cleflion of the kings 4 tbe 
ſecond race. 


ſecration, that ChFfles and Carloman were 


Aſo anointed and bleſſed ; and that the French no- ny 
bility bound themſelves, on pain of interdiction and by the Be- 


excommunication, never to chuſe a prince * of an- 2 


other family. 


* Ut nunguam de alterius hankis pom in £00 9 dligere | 


| ſed ex ar Vol. 5th of the hiſtorians of France, Pag. 10. 
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ba It appears by the wills of Charlemain and Lewis 
Chap. 17, the Pious, that the Franks made a choice among, 
the king's children; which agrees with the above- 
mentioned clauſe. - And when the empire was tranſ- 

ferred from Charlemain's family, the election, which 

before had been conditional, became ſimple and ab- 

ſolute; ſo that the ancient conſtitution was altered. 

Pepin perceiving himſelf near his end, aſſembled 

(*) In the (b) the lords both temporal and ſpiritual at St. Denis, 
4 ol a and divided his kingdom between his two ſons. 
Charles and Carloman. We have not the acts of 

this aſſembly; but we find what was there tranſ- 

acted, in the author of the ancient hiſtorical collec- 

(Tom. tion, publiſhed by Caniſius, and in (e) the writer of 
« ip org the annals of Metz, according to (*) the obſervation 
quz, of Baluzius. Here I meet with two things in ſome. 


* * meaſure contradictory; that he made this diviſion 


pitularies, With the conſent of the nobility, and afterwards that 
tom. i. he made it by his paternal authority. This proves 
188 what I ſaid, that the people's right in the ſecond 
race was to chuſe in the ſame family; it was, pro- 
perly ſpeaking, rather a right of excluſion, than chat 
of election. 5 
This kind of elective right is confirmed by the 
(* In the records of the ſecond race. Sach is this capitu- 
iſ capi. lary of the diviſion of the empire made by Charle- 
n 5 ; 3 8 
the year main among his three children, in which after ſettling 
806. Ba- their diviſion, he ſays ( ©* That if one of the three 
* % brothers happens to have a ſon, ſuch as the people 
pag. 439. ſpall be willing to chuſe as a fit perſon to ſucceed to 
0 LOG „His father's kingdem, his uncles ſhall conſent to ut.” 
þ i th This ſame regulation is to be met with in the di-- 
perial. viſion (), which Lewis the Pious made among his 
TE three children, Pepin, Lewis, and Charles, in the 


Pag. 19. 38 2 To” year 


I + By the mother's ſide. 
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year 837, at the aſſembly of Aix la Chapelle; and B00 x 
likewiſe in another“ diviſion, made twenty years be- Chap. . 
fore, by the ſame emperor, between Lotharius, Pe- & 18. 
pin, and Lewis. We may likewiſe ſee the oath 
which Lewis the Stammerer took at Compiegne, at 
his coronation. I Lewis, by the divine mercy, and the 
people's election () appointed king, do promiſe . . . .(*) Capitu- 
What I ſay is confirmed by the acts of the council lar) - the 
of Valence (*) held in the year 890, for the election Baluzings N 
of Lewis ſon of Boſon to the kingdom of Arles. edition, 
Lewis was there elected, and the principal reaſon fein fr. 
they give for chuſing him is, that he was of the ther Lam - 
imperial family , that Charles the Fat had confer. Þ<'s coun- 
red upon him the dignity of king, and that the em- <4 hf 
peror Arnold had inveſted him by the ſcepter, and 424. and 
by the miniſtry of his ambaſſadors. The kingdom eee | 
of Arles, like the other diſmembered or dependent Corp. Di- 
kingdoms of Charlemain, was elective and he- Pena. i 
reditary. | art. 36. 
G--H: AB; AHL 


Charlemain. 


Harlemain's attention was to reſtrain the power 

of the nobility within proper bounds, and to 
hinder them from oppreſſing the freemen and the 
clergy. He balanced the ſeveral orders of the ſtate, 
and remained perfe& maſter of them all. The whole 
was united by the ſtrength of his genius. He led 
the nobility continually from one expedition to an- 


* Baluzius's edition, pag. 774 art. 14. Si vero aliquis illo- 
rum decedens legitimos fili | 


os reliquerit, non inter ecs foteſtas ih/a 


 dividatur, ſed potius populus pariter conveniens, unum ex tis quem 


dominus woluerit eligat, & hunc ſenior frater in loco fratris & flii 
Juſcipiat. me 6 : | 


"Gan Other; 
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«wy other; giving them no time to form deſigns of 
Chap, 18. their own, but employing them entirely in follow- 
ing his. The empire was ſupported by the great- 
neſs of its chief: the prince was great, but the man 
was greater. The kings his children were his firſt 
ſubjects, the inſtruments of his power, and pat- 
| terns of obedience. He made admirable regulations; 
and what was ſtill more admirable, he took care to 
ſee them executed. His genius diffuſed itſelf through 
every part of the empire, We find in this prince's 
laws a ſpirit of forecaſt and ſagacity that comprizes 
every thing, and a certain force that makes every 
(*) See his thing give way. All pretexts () for evading the per- 
3c capi. formance of duties are removed, neglects are cor- 
9 rected, abuſes reformed or prevented. He knew 
811. pag. how to puniſh, but he underſtood much better how 
AI 2 to pardon. He was great in his deſigns, and ſimple in 
©, 6, 7, & the execution of them. No prince was ever poſſeſſed in 
eng A higher degree of the art of performing the greateſt 
capitulary things with eaſe, and the moſt difficult with expe- 
of the year dition, He was continually traverſing the ſeveral 
7 ds parts of his vaſt empire, and made them feel the 
1. and the weight of his hand wherever he fell. New diffi- 
capitulary culties ſprung up on every ſide, and on every fide 

of the year 41 THEE" | 

$12. pag, he removed them. Never prince had more reſo- 
494. art. lution in facing dangers ; never prince knew better 
NJ? 11. how to ſhun them. He mocked all manner of pe- 
others. rils, and particularly thoſe to which great con- 
querors are generally ſubject, namely conſpiracies. 
This ſurpriſing prince was extremely moderate, of 
a very mild character, and of a plain ſimple beha- 
viour. He loved to converſe freely with the lords 
of his court. He gave way perhaps tos much to 
his paſſion for the fair-ſex ; a failing however which 
14 85 in 


» 


OF LAW S. 453 

in a ptince who always governed by himſelf, and who Boo « 

FG ona ae ; XXXI. 
ſpent his life in a continual ſucceſſion of toils, may Chap. 18 
merit ſome indulgence. He was wonderfully exact & 19. 
in his expences; adminiſtering his demefnes with 
prudence, attention, and œconomy. A father (*) (*) See the 
might learn from his laws how to govern his family; my 
and we find in his capitularies the pure and facred in the year 
ſource from whence he derived his riches. I ſhall m his 
add only one word more : he gave orders that * the "vat _—_— 
eggs of the bartons of his demeſnes and the ſuper- the year 
fluous herbs of his gardens ſhould be ſold; a moſt 6. 10. 
wonderful œconomy in a prince, who had diſtrir and the 
buted among his people all the riches of the Lom- _ 
bards, and the immenſe treaſures of thoſe Huns who pitularies, 


had plundered the univerſe, _- art. 303. 


CHAP, XIX. 
The ſame ſubject continued, 


\ HIS great prince was afraid left thoſe whom 
he intruſted in diftant parts with the command, 
ſhould be inclined to revolt; and thought he ſhould 
find more docility among the clergy. For this rea- 
ſon he erected a great number of biſhoprics in Ger- 
many (e), and endowed them with very large fiefs. () See a- 
It appears by ſome charters that the clauſes containing mong o- 


the prerogatives of thoſe fiefs, were not different _—_ 


from thoſe which were commonly inſerted in thoſe tion of the 
- thot | in archbi- 
grants +; though at preſent we find the principal ec — 
* Capitul. de Villis, art. 39. See this whole capitulary, which Br emen int 
is a maſter- piece of prudence, good adminiſtration, and ceco- the capitu- 
nomy. | lary of the 
1 For >. 59 the prohibition to the king's Judges againſt en- Year 7 wth 
tering upon the territory to demand the Freda, and other cuties, Baluziu 4 
1 have ſaid a good deal concerning this in the preceding book. edition, 
| G8 3 cleſiaſtics Pag. 245, 
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cleſiaſtics of Germany inveſted with à ſovereign 


Chap. 15; Power. Be that as it may, theſe were ſome of the 


& 20. 


contrivances he uſed againſt the Saxons. That 
which he could not expect from the indolence and 
ſupineneſs of a vaſſal, he thought he might promilg 
himſelf from the ſedulous attention of a biſhop. 
Beſides, a vaſſal of that kind, far from making uſe 
of the conquered people againſt him, would rather 
ſtand in need of his aſſiſtance to bert himſelf 
againſt his people. 


VW 
| The ſucceſſors of Charlemain. 


HEN Auguſtus Cæſar was in Egypt, he or- 
dered Alexander's tomb to be opened; and 
upon their aſking him whether he was willing they 
ſhould open the tombs of the Ptolemy's, he an- 
ſwered that he wanted to ſee the king, and not the 
dead. Thus, in the hiſtory of the ſecond race, we 
are continually looking for Pepin and Charlemain; 
we want to ſee the kings and not the dead. : 
A prince who was the. ſport of his paſſions, and a 
dupe even to his virtues ; a prince who never under- 
ſtood rightly either his own ſtrength or weakneſs; 


a prince who was incapable of making himſelf ei- 


ther feared or beloved, a prince, in fine, who with 
few vices in his heart, had all manner of defects in 
his underſtanding, wok the reins of the empire into 
his hand which had been held by Charlemain. 
Lewis the Pious mixing all the indulgence of an 
old huſband, with all the weakneſs of an old king, 
flung his family into a diſorder, which way followed 
with the downtal of the monarchy, He was con- 


tinuallyß 
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tinually altering the diviſions he had made among —_ 
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his children. And yet theſe diviſions had been con- Chap. 25. 


firmed each in their turn by his own oath, and by 
thoſe of his children and the nobility. This was as 
if he wanted to try the fidelity of his ſubjects; it 


was endeavouring by confuſion, ſcruples, and equi- 


vocation to puzzle their obedience; it was confound- 


ing the different rights of thoſe princes and render- 
ing their titles dubious, eſpecially at a time when 
there were but few ſtrong holds and when the prin, 
cipal bulwark of authority was the fealty ſworn and 
accepted. 

The emperor's children, in * to preferve their 
diviſions, courted the clergy, and granted them pri- 
vileges till then unheard. Theſe privileges were 
ſpecious z the clergy were induced to warrant a thing 
which thoſe princes would have been glad they had 


authoriſed. Agobard () repreſents to Lewis the () See his 
Pious, his having ſent Lotharius to Rome, in order letters. 


to have him declared emperor ; and that he had made 
a diviſion of his dominions among his children, after 
having conſulted heaven by three days faſting and 
praying. What defence could a ſuperſtitious prince 
make againſt the attack of ſuperſtition ! It is eaſy to 
perceive what a ſhock the ſupreme authority muſt 
have twice received from the impriſonment of this 
prince, and. from his public penance; they wanted 


to degrade the king, and e I the re- 
gal dignity. 
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- CHAP. I. 
The ſame ſubjef continued. 


Boox THE ſtrength which the nation had derived 
8 | from Charlemain, laſted well enough under 


& 22. Lewis the Pious, to enable the ſtate to ſupport its 
grandeur, and to command reſpect from ſtrangers. 
The prince's underſtanding was weak, but the na- 
tion was warlike, The royal authority declined 
at home, though there ſeemed to be, no diminution 
of power abroad. | 

Charlemain, his father, and his er, were 
ſucceſſive rulers of the monarchy. The firſt flattered 
the avarice of the ſoldiers; the other two that of 
the clergy ; and the children of Lewis the Pious 
excited the ambition of both. 

In the French conſtitution, the whole power of 
the ſtate was lodged in the hands of the king, the 
nobility, and clergy. Charles Martel, Pepin, and 
Charlemain, joined ſometimes their intereſt with 
one of thoſe parties to check the other, and gene- 
rally with both: but the children of Lewis the 
Pious disjoined both thoſe bodies from the king, 
by which means the royal authority was too greatly 


_ debllitated. 
| | CHAP, XXII. 
(») gde: : | 
what the The ſame ſubjeft continued. 
biſhops 


re - 4 | H E clergy had reaſon to repent the protection 


the year they had granted to Lewis the Pious's chil- 
845, 14. dren. This N as I have already obſerved, 
«a h by vi. had never given (>) any of the church-lands by 


lam. "FM 
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precepts to the laity; but it was not long before Lo- 3 
tharius in Italy, and Pepin in Aquitaine, quitted Chap. oY 
Charlemain's plan, and reſumed that of Charles 
Martel, The clergy had recourſe to the emperor 
againſt his children, but they themſelves had weak- 
ened the authority they ſued. In Aquitaine ſome 
condeſcenſion was ſhewn, but none in Italy. 
I)hbe civil wars with which the life of Lewis the 
Pious had been embroiled, were the ſeed of thoſe 
which followed his death. The three brothers Lo= 
tharius, Lewis, and Charies, endeavoured each to 
bring over the nobility to their party. To thoſe 
therefore who were willing to follow them they 
granted the church- lands by precepts; ſo that to 
gain the nobility, they ſacrificed the clergy. 3 

We find in the capitularies *, that thoſe princes 
were obliged to yield to the importunity of ſo tnany 
demands, and that what they would not often have 
freely granted, was extorted from them: we ſee that 
the clergy thought themſelves more oppreſſed by 
the nobility than by the kings. Ir appears alſo, that 
Charles the Bald $ became the greateſt enemy of the 


9 * 
N 4 
| 


= — —— — — — — — —_vw& 


* Sce the ſyncd in the year 845. apud Teudonis willam. art. 3. 
& 4. which gives a very exact deſcription of things; as alſo, that 
of the ſame year, held at the palace of Vernes, art. 12. and the 
ſynod of Beauvais alſo in the ſame year, art. 3, 4, and 6. and the 
capitulary in Villa Sparnaco, in the year 846. art. 20 and the 
letter which the biſhops aſſembled at Rheims wrote in 858, to 
Lewis king of Germany, art. 8. 
& See the capitulary in Villa Sparnaco, in the year 846. The | 
nobility had ſet the king againſt the biſhops, inſomuch that he | 1 
expelled them from the aſſembly; ſome canons of the ſynods were 
picked out. and they were told that theſe were the only ones 
which ſhould be obſerved; nothing was granted them but what 
was impoſſible to be refuſed. Ste arg. 20, 21, & 22. See alſo the 
letter which the biſhops aſſembled at Rheims wrote in the year 
858 to Lewis king of Germany, and the edit of Piſtes, in th 
year 864. art. 5. 55 | 


patrimony 
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patrimony of the clergy, whether he was moſt in- 
cenſed againſt them for having degraded his father 
on their account, or whether he was the moſt timo- 
rous. Be this as it may, we meet with * continual 
quarrels in the capitularies between the clergy who 
demanded their lands, and the nobility who refuſed, . 
evaded, or deferred to reſtore them; and the kings 
between both. 

The ſituation of things at that time is a ſpectacle 
really deſerving of pity. While Lewis the Pious 
made immenſe donations out of his demeſnes to the 
church; his children diſtributed the poſſeſſions of 
the clergy among the laity. The ſame hand which 
founded new abbies, often pulled down the old ones. 
The clergy had no fixt ſtate; one moment they 
were ſtripped, another they received ſatisfaction: 
but the crown was continually loſing. 5 

Towards the cloſe of the reign of Charles the 
Bald, and from that time forward, there was an 


end of the diſputes of the clergy and laity, concern- 


(*) Art. 8. 


ing the reſtitution of lands. The biſhops indeed 
breathed out ſtill a few fighs in their remonſtrances 
to Charles the Bald, which we find in the capitulary 
of the year 856, and in the letter (*) they wrote to 
Lewis king of Germany; in the year 858: but they 
propoſed things and challenged promiſes ſo often 


® See this very capitulary in the year 846, in Villa Sparnaco. See 


alſo the capitulary of the aſſembly held apud Marſuam, in the year 


847. art. 4. wherein the clergy reduced themſelves to demand only 
the reſtitution of what they had been poſſeſſed of under Lewis the 
Pious. See alfa the capitulary of the year 85 1. apud Marſnam, 
art. 6 & 7. which confirms the nobility and clergy in their ſeveral 
poſſeſſions, and that apud Bon: ilum. in the year 856, which is a re- 
monſtrance of the biſhops to the king, becauſe the evils, aſter ſo 
many laws, had not been remedied ; and, in fine, the letter which 
the biſhops aſſembled at Rheims wrote in the year. 858. to Lewis 
king of Gerpiany, art. 8. 5 

wy eluded, 
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eluded, that we plainly ſee they had no longer any — 4 
hopes of obtaining their deſire. | Chap. 2 

All that could be expected then, was (*) to repair () dee the 
in general the injuries done both to church and ſtate. r — 1 
The kings engaged not to deprive their vaſſals of 852. art. | 
their freemen, and not to give away the church- , & 7. 
lands any more by precepts *; ſo that the in- 
tereſts of the clergy and nobility ſeemed then to 
be united. | 

The dreadful depredations of the Normans, as I 
have already obſerved, contributed greatly to put 
an end to thoſe quarrels. . 

The authority of our kings diminiſhing every 
day, both for the reaſons already given, and thoſe 
which I ſhall give hereafter, they thought they had 
no better reſource left, than to put themſelves in the 
hands of the clergy. But the clergy had weakened 
the power of the kings, and the kings had weakened 
the influence of the clergy. | 

In vain did Charles the Bald and his ſucceſſors 
call in the church to ſupport the ſtate, and to pre- 
vent its fall; in vain did they avail themſelves of 
the reſpect the people had for that body, to main- 
tain that which they ſhould have alſo for their prince; 


* Charles the Bald, in the ſynod of Soiſſons, ſays, that be had 
promiſed the biſhops not to i ue out any more precepts relating to church- 
lands, Capitularies of the year 853. art. 11. Baluzius's edition 
tom. 11. pag. 5 6. | | 

+ See the capitulary of Charles the Bald, apud Saponarias, in 
the year 859. art. 3. Venilon, whom I made archbiſhop of 
Sens, has conſecrated me; and I ought not to be expelled the 
«© kingdom by any body,” Saltem fine audientia & judicio epiſcopo- 
rum, quorum mi niſterio in regem ſum conſecratus, & gui throni Dei ſunt 
dicti, in quibus Deus ſedet, & per quos ſua decernit judicia, quorum pa- 
ternis correctionibus & caſtigatoriis judiciis me ſubdere ſui paratus & in 
præſenti ſum fubditus, | 


in 
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gre dl in vain did they endeavour () to give an authority 
Chap. 23. to their laws by that of the canons ; in vain did they 
(*) See the join the eccleſiaſtic () with the civil puniſhments ; - 
a——_— in vain to counterbalance the authority of the count 
the Bald, (©) did they give to each biſhop the title of their 


de Cariſi- commiſſary in the ſeveral provinces : it was i 1poſ- 
aco, in the oY P g os 


year 857, ſible for the clergy to repair the miſchief. they had 
Baluzius's done; and a terrible misfortune, of which I ſhall 


edition, £©F | 
tom. i. ſpeak anon, tumbled the crown to the ground. 


pag. 88. | 

A,: C H A P. XXIII. | 

(>) See the That the Freemen were rendered capable of holding 
me Fiefs. 
Piſtes in | 

the year 


802. 80 Said that the freemen were led againſt the enemy 
ee by their count, and the vaſſals by their lord. 
of Carlo- This was the reaſon that the ſeveral orders of the 


man and ſtate balanced each other; and though the king's 
of Lewis 


II. apud vaſſals had other vaſſals under them, yet they might 
Ferms pa- be over-awed by the count, who was at the head 


T1.” of all the freemen of the monarchy. 


$883. art. The freemen (0) were not allowed at firſt to 
6 E bi. vow fealty for a fief; but in proceſs of time this 
Abr was permitted: and I find that this change was 


the Av made during the time that elapſed from the 
Charles reign of Gontram to that of Charlemain. This 
the Bald, IJ prove by the compariſon that may be drawn be- 


e 8) C : 
Fee. tween the treaty of Andely (e), ſigned by Gontram, 


nenſi. Ba- Childebert, and queen Brunechild, and the * diviſion 
luzius's N | 
edition, - ; 

art 14. See the following chapter where I ſhall ſpeak more diffuſively 
(*) See of thoſe divitions ; and the notes in which they are quoted. 

what has | | | | 
been ſaid already, book xxx. laſt chapter towards the end, 
e In the year 587. in Gregory of Tours, book 9. 


2 | made 


made by Charlemain amongſt his clas as well Boox 
as a like diviſion made by Lewis the Pious. Theſe = 
three acts contain pretty near the ſame regulations, 

with regard to the vaſſals: and as they regulate the 

very ſame points, under almoſt the ſame circumſtan- 

ces, the ſpirit as well as the letter of thoſe three 
treaties are very near the ſame in this reſpect. 

But as to what concerns the freemen, there is a 
capital difference. The treaty of Andely does nor 
ſay that they might vow fealty for a fief ; whereas 
we find in the diviſions of Charlemain and Lewis 
the Pious expreſs clauſes to empower them to 
vow fealty. This ſhews that a new uſage had 
been introduced after the treaty of Andely, where- 
by the freemen were become capable of this great 
pl ivilege. 

This muſt have. happened when Charles Martel, 
after diſtributing the church-lands to his ſoldiers, | 
partly in fief, and partly as allodia, made a kind of 
revolution in the feudal laws. It is very probable 
that the nobility who were ſeized already of fiefs, 

found a greater advantage in receiving the new 
grants as allodia ; and that the freemen thought 
themſelves happy in accepting them as fiefs. 


CHAP. 
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CH AP. XXIV. 


THE PRINCIPAL CAUSE OF THE HUMILIATION 
OR THE SECOND RACE. 


. Changes in the Allodia. 
B o o x Harlemain in the diviſion () mentioned in the 
. preceding chapter, ordained, that after his death 
(*) In the the vaſſals belonging to each king ſhould be per- 


year 806. mitted to receive benefices in their own prince's 
between 


dominions, and not in thoſe (*) of another; whereas 
Charles, = o o o - 
Pepin and they * might keep their allodial eſtates in any of their 
Lewis; Tt dominions. But he adds ÞF that every freeman might 
by Gol- after the death of his lord vow fealty in any of the 
_ - up three kingdoms to whom he pleaſed, as well as he 
Bau that never had had a lord. We find the ſame regu- 
Zius, tom. S 


I. p. 439. lations in the diviſion which Lewis the Pious made 


Art 9. among his children in the year 817. : 


in But though the freemen had vowed fealty for a 


* fief, yet the count's militia was not thereby weak - 
to the . 0 
wendy bf ened ; the freeman was ſtill obliged to contribute 


Andely in for his allodium, and to get people ready for the 


ney ſervice belonging to it, at the proportion of one 
S - 


book ix. man to four manors ; or elſe to procure a man that 
ſhould ſerve the fief in his ſtead. And when ſome 

abuſes had been introduced upon this head, they 

were redreſſed, as appears by the conſtitutions of 

; __ Charlemain, 


V Art. 10. and there is no mention made of this in the treaty of 
Andely. 

+ In Baluzius, tom. i. p. 574. Licentiam habeat unuſquiſque 
liber homo qui ſeniorem non habuerit, cuicumque ex his tribus fratribus 
voluerit, ſe commendandi, art. q. See alſo the diviſion made by the 
fame emperor in the year 837. art. 6. Baluxius's edition, pag. 686. 

4 In the year 811. Baluzius's edition, tom. i. pag. 480. art. 7. 
& 8. and that of the year 812. ibid. pag. 450. art. 1, Ut "_ 
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Charlemain, and by that () of Pepin king of Italy, Bo ps 
which explain each other. Chan's 24. 
The remark made by hiſtorians, that the battle ) In the 


of Fontenay was the ruin of the monarchy, is very 1c. 799 


nſerted in 
true; but I beg leave to caſt an eye on the unhappy Ut law of 


conſequences of that day. the Lom- 


Some time after that battle the three brothers 3 
Lotharius, Lewis and Charles, made a treaty (o), tit. 9. 
wherein I find ſome clauſes which muſt have al- 2 ot 
tered the whole political ſyſtem of the French Go- 


year 847. 
vernment. quoted by 


In the declaration * which Charles made to the ow 


people of that part of the treaty relating to them and Balu- 
he ſays, that + every freeman might chuſe whom he zus, 1 
pleaſed for his lord, whether the king or any of the — 
nobility. Before this treaty the freeman might us ah¹ 
vow fealty for a fief; but his allodium ſtill continued — 
under the immediate power of the king, that is, 

under the count's juriſdiction; and he depended 

on the lord to whom he had vowed fealty, only on 
account of the fief which he had obtained. After 

that treaty every freeman had a right to ſubject his 
allodium to the king, or to any other lord as he 
thought proper. The queſtion is not concerning 

thoſe who put themſelves under the protection of 
another for a fief, but about thoſe who changed 

their allodium into a fief, and withdrew themſelves, 


as it were, from the ciyil juriſdiction, to enter under 


liber homo qui quatuor manſos * de proprio ſuo, five de alicujus 
beneficio, habet, ipſe Je pri paret, & ipſe in beſtem pergat five cum 
ſenicre ſuo, & e. See allo the capitulary of the year 807. Baluzius's 
edition, tom. 1. pag. 458. 


* Adnunciatio, 


＋ Ut unu/quiſque liber FO in a regno feniorem quem Doluerit 


in nobis & in NO fidelibus accPpiat, art. 2, of the Declaration of 
Charles, | 


the 
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B o O KR 
XXXI. 

Chap. 24. 


THEY SF TT | 
under the feudal power of the king, or of the lord 
whom they thought fit to chuſe. 7 15 

Thus it was that thoſe who formerly were only 
under the king's power, as freemen under the count, 
became inſentibly vaſſals one of another, fince every 
freeman might chuſe whom he pleaſed for his lord, 
the king or any of the nobility, 5 

2. If a man changed an eſtate, which he poſſeſſed 
in perpetuity, into a fief, this new fief could no longer 
be only for life. Hence we ſee, a ſhort time after, 
a general law for giving the fiefs to the children of 
the preſent poſſeſſor: it was made by Charles the 
Bald, one of the three contracting princes. 

What has been ſaid concerning the liberty every 
freeman had in the monarchy, after the treaty of 
the three brothers, of chuſing whom he pleaſed for 
his lord, the king or any of the nobility, is con- 
firmed by the acts ſubſequent to that time. 

In the reign + of Charlemain, when a yaſſal had 
received a thing of a lord, were it worth only a ſol, 
he could not afterwards quit him. But, under Charles 
the Bald, the vaſſals might follow their intereſts or 


* Capitulary of the year 877. tit. 53. art. 9. & 10. 578 
L nis 


Cariſiacum, femiliter & ge noſtris waſſallis faciendum eſt, &c. 


capitulary relates to another of the ſame year, and of the ſame 
place, art. 3. „*“ 
+ Capitulary of Aix la Chapelle, in the year 813. art. 16. 


quod nullus ſeniorem ſuum dimittat poſtguam ab eo acceperit valente 


folidgm unum; and the capitulary of Pepin, in the year 783. 
art. o . 5 | | | R . 20 
t See the capitulary de Carifiaco, in the year 856. art. 10. & 13. 
Baluzius's edition, tom. ii. pag. 83. in which the king, together 
with the lords ſpiritual and temporal, agreed to this; Ez , aliquis. 
de wobis fit cui ſuns ſerioratus non placet, & illi ſimulat ad alium ſe- 
niorem melius quam ad illum acaptare poſſit, veniat ad illum, & #þſe 
tranguille & pacifico animo donat illi commeatum . , . & quod Deus illi 
cupierit ad alium ſeniorem acaptare potuerit, pacifice habcat, 3 | 
their 
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their caprice with impunity ; and this prince ex- XK . 
plains himſelf ſo ſtrongly on this ſubject, that he chap 25. 
ſeems rather to encourage them to enjoy this liberty, 
than to reſtrain it. In Charlemain's time, benefices 
were rather perſonal than real; afterwards they be- 
came rather real than perſonal. 


C g H A F . XET; 
Changes in the Fiefs. 


SHE ſame changes happened in the fiefs, as in 
the allodia. We find by the capitulary 050 of (4) In be 


Compiegne, under king Pepin, that thoſe who had year 257. 


Art. 
received a benefice es the king, gave a part of = i 


this benefice to different bondmen; but theſe parts edition, 
were not diſtinct from the whole. The king re- Pag. 181. 
voked them when he revoked the whole; and at 
the death of the king's vaſſal, the rear- vaſſal 
loſt alſo his rear-fief; and a new beneficiary ſuc- 
ceeded, who likewiſe eſtabliſhed new rear - vaſſals. 
Thus it was the perſon, and not the rear - fief, that 
depended on the fief: on the one hand, the rear- 
vaſſal returned to the king, becauſe he was not 
tied for ever to the vaſſal; and the rear-fief re- 
turned alſo to the king, becauſe it was the fief it= 
ſelf, and not a dependance of it. 

Such was the rear-vaſſalage, while the fiefs were 
during pleaſure; and ſuch was it alſo, while they 
were for life. This was altered when the fiefs de- 
ſcended to the next heirs, and the rear-fiefs the ſame. 
That which was held before immediately of the 
king, was held now mediately and the regal 
power was thrown back, as it were, one degree 3 3 
ſometimes two, and oftentimes more. 
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BOOK 
| XI. 

Chap 2 

(3) Book i. 

chap. 1. 


(0 Book 1. 
of fits, 
chap. 1. 


(*) Ibid. 


flefs. 


T 

We find in the books () of the fiefs, that though | 
the king's vaſſals might give away in fief, that is, 
in rear-fief to the king, yet theſe rear-vaſſals or 
petty vavaſors could not give alſo in fief; ſo that 
whatever they had given, they might always reſume, 
Beſides, a grant of that kind did not deſcend to the 
children like the fiefs, becauſe it was not ſuppoſed 
to have been made according to the law of the 


It we compare the ſituation in which the rear- 
vaſſalage was at the time when the two Milaneſe ſe- 
nators wrote that book, to what it was under king 
Pepin, we ſhall find that the rear-fiefs preſerved * 
their primitive nature longer than the fiefs. 

But when thoſe ſenators wrote, ſuch general ex- 
ceptions had been made to this rule, as "had almoſt 
aboliſhed it, For if a perſon (*) who had received 
a fief of a rear-vaſſal, happened to follow him upon 
any expedition to Rome, he was intitled to all the 
privileges of a vaſſal. In like manner, if he had 
given money to the rear-vaſſal to obtain the fief, 
the latter could not take it from him, nor hinder 
him from tranſmitting it to his ſon, till he returned 
him his money: in fine, this rule (*) was no longer 
obſerved in the ſenate of Milan. 


® Nt leaſt i in Italy and Germany. 


Sao, a. 
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M T AX 
Another Change which happened in the Fiefs. 


N Charlemain's time (*) they were obliged, un- Book 
der great penalties, to repair to the general meet- XXXI. 

k Chap. 25. 
ing in caſe of any war whatſoever ; they admitted ) Capi- 

of no excuſes, and if the count exempted any one, welary of 


he was liable himſelf to be puniſhed. But the treaty ro : 


of the three brothers () made a reſtriction & upon , Baluzi- 
this head, which reſcued the nobility, as it were, us's edi- 


out of the king s hands; they were no longer ob- 8 Pag. 

liged to ſerve in time of war, but when the war was 9 Apud 

defenſive. In others, they were at liberty to follow —— 

their lord, or to mind their buſineſs. | a Ba 
The death of an hundred thouſand French, at the luzius's 

battle of Fontenay, made the few remains of the — 

nobility imagine, that by the private quarrels of 

their kings, about their reſpective ſhares, they ſhould 

be utterly exterminated, and that their ambition and 

Jealouſy would cauſe the effuſion of what little blood 

was left. A law was therefore paſſed, that the no- 

bility ſhould not be obliged to ſerve their princes in(')* * 

the wars, unleſs it was to defend the ſtate againſt a Guy bing 


foreign invaſion. This law (*) obtained for ſeveral of the Ro- 


ages. | man 


Amon g 
thoſe 
* Volumus ut cujuſcumgue noſrũm homo in cujuſcumgue regno ſit, cum which 


ſeniore ſua in hoſtem, vel aliis ſuis utilitatibus, pergat, niſi talis regni were add- 


invaſio quam LAMTUVER1 dicunt, quod 2 it, acciderit, ut omnis po- ed to the 
pulus illius regni ad can repellendam communiter pergat. art. 5. ibid. Salic law, 
Fag. 44. and to 
| | that of the 
Lombards 
tit. 6. F. 2. 
in Ec hard. 
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e XXVII. 


Changes which happened i in the great offices, and in the 
| MY -; | 


Boox) Fi\Very thing ſeemed to be infected with a parti- 
Chap: 27. 4» cular vice, and to be corrupted at one and the 
ſame time. I took notice, that in the beginning | 

ſeveral fiefs had been alienated in perpetuity ; but 

thoſe were particular caſes, and the fiefs in general 
preſerved their nature; ſo that if the crown loſt 

ſome fiefs, ſhe had ſubſtituted others in their ſtead. 
I likewiſe took notice, that the crown had never 
alienated the great offices in perpetuity * 
«|. But Charles the Bald made a general regulation, 
which equally affected the great offices and the fiefs. 
() See his He ordained in his capitularies that the () counties, 
ol che pe, ſhould be given to che count's children, and that 
877. ck. this regulation ſhould alſo take place in reſpect to 
53. art. 5 the fiefs. | 
Casta. We ſhall ſee preſently that this regulation received 
cum; this a much greater extent, inſomuch that the great 
* offices and fiefs went even to more diſtant relations. 
to arother From thence it followed, that the greateſt part of 
of the, the lords, who held immediately of the crown, held 
4 = now only mediately. Thoſe counts who formerly 
Place, 2 3 . | . 1 8 | 

art. 3, adminiſtered juſtice in the king's placita, and 
who led the freemen - againſt the enemy, found 
themſelves ſituated between the king and his free- 


* Some authors pretend, that the county of Toulouſe had been 
given away by Charles Martel, and paſſed by inheritance down 
to Raymond the laſt count ; but if this be true, it was owing to 
ſome circumſtances, which might have been an inducement to 

chuſe the counts of Toulouſe from among the children of the laſt 
poſſeſſor. 


men; 


multiplicity of rear-fiefs flung the great vaſſals ax. art. 2. 


. 
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men; and the king's power was removed further off B 9 o « 


XI. 
another degree. Chap. 27. 


Again, it appears by the capitularies (&), that the ( The — 


counts had benefices annexed to their counties and capitulary 


, of the year 
vaſſals under them. When the counties became 812. * 


hereditary, the count's vaſſals were no longer the 7: and 


5 : : : h 
immediate vaſſals of the king; and the benefices an- — 4 


nexed to the counties were no longer the king's be- art. 6. on 


nefices: the counts grew powerful, becauſe the che Spani- 


ds. 
vaſſals they had already under them enabled them * 


to procure others. of the ca- 


In order to be convinced how much the monarchy 1 
was thereby weakened towards the end of the ſe- art. 228. 


and the 
cond race, we have only to turn our eyes to what — 


happened at the beginning of the third, when the ofthe =_ 


into deſpair. — 


It was a cuſtom () of the kingdom, that when year 877. 


the elder brothers had given ſhares to their younger 7; 13, 
. UZ1US'S 
brothers, the latter paid homage to the elder ; ſo edition. 
that the reigning lord held them only as a rear-fief, (') As ap- 
Philip Auguſtus, the duke of Burgundy, the counts * 
of Nevers, Boulogne, S. Paul, Dampierre, and other Friſingen, 


lords, declared (®) that henceforward, whether the vs * 
fief was divided by ſucceſſion, or otherwiſe, the p;.9:;;c, 


Whole ſhould be held always of the ſame lord, with- book ii. 


out any intermediation. This ordinance was not . | 
generally followed; for as I have elſewhere obſerved, ordinance 


it was impoſſible to make general ordinances at that of Philip 


: Auguſtus 

time; but many of our cuſtoms were regulated by in — year 

them. 2 
the new 
collection. 


Hh? CHAP. 


THE $FEIRSDT 


CHAP. XXVIIL 


Of the Nature of the Fiefs after the mo of Charles. 
the Bald. 


E have obſerved, that Charles the Bald or- 
dained, that when the poſſeſſor of a. great 
office or of a fief left a ſon at his death, the office 
or fief ſhould devolve to him. It would be a difficult 
matter to trace the progreſs of the abuſes which 
from thence reſulted, and of the extenſion given to 
i. that law in each country. I find in the books () of 
the fiefs, that towards the beginning of the reign of 
the emperor Conrad II. the fiefs ſituated in his do- 
minions did not deſcend to the grandchildren: they 
deſcended only to one of the laſt poſſeflor's chil- 
dren *, who had been choſen by the lord: thus the 
fiefs were given by a kind of election, which the 
lord made among the children. 

We have explained in the ſeventeenth chapter of 
this book, in what manner the crown was in fome 
reſpects elective, and in others hereditary, under the 
ſecond race. It was hereditary, becauſe the kings 
were always taken from that family, and becaule 
the children ſucceeded ; it was elective, by reaſon the 
people choſe from amongſt the children, As 
things of a ſimilar nature move generally alike, 
and one political law is conſtantly relative to an- 
other, the ſame ſpirit was followed + in the ſuc- 
ceſſion of fiefs, as had been followed in the ſuc- 
ceſſion to the crown. Thus the fiefs were tranf- 


mitted to the children by the right of ſucceſſion, as 


* Sic pregreſſum e, ut ad filios deveniret in quem Don:inus kec wellet 
bencficium cou im re. Ibid. 


+ At leaſt in ltaly and Germany. 
well 


oO LAWS: " or 
well as of eleftion; and each fief was become both 5 22 
elective and hereditary, like the crown. Chap. 29. 
This right of election in the perſon of the lord, 
was not ſubſiſting * at the time of the authors () of (*) Gerar- 
the books of fiefs, that is, in the —_ of the em- 1 * 
peror Frederic I. bertus de 


Orto. 


C HRA x 
The ſame Subjeft continued. 


T is mentioned in the books of the fiefs, that 

when Þ the emperor Conrad ſet out for Rome, 
the vaſſals in his ſervice preſented a petition to 
him, that he would pleaſe to make a law, that the 
fiefs which deſcended to the children, ſhould deſcend 2, 
alſo to the grandchildren; and that he whoſe bro- ; 
ther died without legitimate heirs, might ſucceed to 
the fief which had belonged to their. common fa- 
ther : This was granted. 

In the ſame place it is ſaid, (and we are to remember, 
that thoſe writers I lived at the time of the emperor 
Frederic I.) that the antient civilians d had always been 
of opinion, that the ſucceſſion of fiefs in a collateral 
line did not extend further than to couſin germans 


j AQuod hodie ita ſtabilitum eſt, ut ad omnes ægualiter veniat, book i. 
of the fiefs, tit. * 


+ Cum werd Conradus Romam e petitum eff a fideli bus 


- 9i in ejus erant ſervitio, ut, lege ab eo promulgatd, hoc etiam ad nepotes 

5 ex filio producere dignaretur, Ws ut frater fratri fine legitimo h rede 
Afuncto in beneficio quad corum patris fuit, Juccedat, book i. * hefs, 

ag at 1. 

- | 1 Cujas has proved it extremely well. | 

1 $ Sciendum eff quod beneficium advenientes ex latere, ultra fratres 

j patrueles non progreditur ſucceſſione ab antiquis ſapientibus conſtitutum, 


licet modern» tempore uſque ad ſeptim geniculum fit uſurpatum, 


god in maſculis deſcondentibus novo jure in infinitum extenditur. 
Ibid. 
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Book 


THE SPIRIT 
by the father's ſide, though of late it was carried a8 


” q far as the ſeventh degree, as by the new code they 


had extended it in a direct line in infinitum. It is 
thus that Conrad's law was inſenſibly extended. - 

All theſe things ſuppoſed, the bear reading of the 
hiſtory of France is ſufficient to ſhew, that the per- 


petuity of fiefs was eſtabliſhed earlier in France, 


than in Germany. - Towards the commencement of 
the reign of the emperor Conrad II. in 1024, things 
were upon the ſame footing ſtill in Germany, as 
they had been in France under the reign of Charles 
the Bald, who died in 877, But ſuch were the 
changes made in France after the reign of Charles the 
Bald, that Charles the Simple found himſelf unable 
to diſpute with a foreign houſe his inconteſtable 
rights to the empire; and, in fine, that in Hugh Ca- 
pet's time, the reigning family, ſtripped of all its de-. 
meſnes, was no longer able to maintain the crown. 
The weak underſtanding of Charles the Bald pro- 
duced an equal weakneſs in the French monarchy, 
But as Lewis king of Germany his brother, and ſome 
of his ſucceſſors were men of better parts, their go- 
vernment preſerved its vigor much longer. 
But what do I fay ? perhaps the flegmatic temper, 
and if I dare uſe the expreſſion, the immutability 


of ſpirit peculiar to the German nation, made a 


longer ſtand than that of the French nation, againſt 
this diſpoſition of things, which perpetuated the 
fiefs, by a natural tendency, in families. 

. Beſides, the kingdom of Germany was not laid 
waſte, and annihilated, as it were, like that of France, 
by that particular kind of war with which it had 
been haraſſed by the Normans and Saracens. There 
were &ls riches 1 in Germany, fewer cities to plunder, 
leſs 
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leſs coaſts to ſcour, More marſhes to get over, more mo Ox 
foreſts to penetrate. The princes who did not ſee 2 95 
every inſtant their dominions ready to fall to pieces, & 30. 
had leſs need of their vaſſals, and conſequently 
had leſs. dependence on them. And in all probability 
if the emperors of Germany had not been obliged to 
be crowned at Rome, and to make continual e 
ditions into Italy, the fiefs would have preſerved 
their primitive nature much longer in that country. 


„N a0 


In what manner the empire was transferred from the 
fans of Charlemain. 


HE empire, which in prejudice to the branch 

of Charles the Bald, had been already given 
to the * baſtard line of Lewis king of Germany, 
was transferred to a foreign houſe by the election of 
Conrad, duke of Franconia, in 912. The reigning 
branch in France, which was hardly able to diſ- 
pute a few villages, was much leſs in a ſituation 
to diſpute the empire. We have an agreement 
which paſſed between Charles the Simple and the 
emperor Henry I. who had ſucceeded to Conrad. 
Ir is called the compact of Bonn (). Theſe two (e) In the 
_ Princes met in a veſſel which had been placed in the year 926. 
middle of the Rhine, and ſwore eternal friendſhip. quoted by 
They uſed on this occaſion an excellent middle term, Mire, 
Charles took the title of king of Weſt France, and Cod. do- 
Henry that of king of Eaſt France. Charles con- — 
| tracted with the king of Germany, and not with chap. 27. 
the emperor. | 


* Arnold, and his ſon Lewis IV. 
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"CHAT. XS 


In what manner the crown of France was tranſ- 
ferred to the houſe of Hugh Capet. 


H E inheritance of the fiefs, and the general 
eſtabliſhment of rear-fiefs, extinguiſhed the 
political, and formed a feudal government. Inſtead 
of that prodigious multitude of vaſſals who were 
formerly under the king, there were now a few only, 
on whom the, others depended. The kings had 
ſcarce any longer a direct authority; a power which 
was to paſs through ſo many and through ſuch great 
powers, either ſtopt or was loſt before it reached its 
term. Thoſe great vaſſals would no longer obey ; 
and they even made uſe of their rear-vaſſals to 
withdraw their obedience. The kings deprived of 
their demeſnes, and reduced to the cities of Rheims 
and Laon, were left expoſed to their mercy ; the 
tree ſtretched out its branches too far, and the head 
was withered. The kingdom found itſelf without 
a demeſne, as the empire 1s at preſent. The crown 
was therefore given to one of the moſt potent 
vaſſals. | | 
The Normans ravaged the kingdom ; they came 
in akind of boats or ſmall veſſels, entered the mouths 
of rivers, and laid the country waſte on both ſides. 
The cities of Orleans * and Paris put a ſtop to thoſe 
plunderers, ſo that they could not advance further, 
either on the Seine, or on the Loire. Hugh 
Caper, who was maſter of thoſe cities, held in his 
hands the two keys of the unhappy remains of the 


* See the capitulary of Charles the Bald, in the year 877, 
apud Cariſiacum, on the importance of Paris, St. Denis, and the 
caſtles on the Loire, in thoſe days. 


kingdom ; 


OF LAV ee 
kingdom; the crown was conferred upon him as the == - - 
only perſon able to defend it. It is thus the empire Chap 31, 
was afterwards given to a family whoſe dominions & 32. 
form ſo ſtrong a barrier againſt the Turks. | 

The empire went from Charlemain's family, at a 
time when the inheritance of fiefs was eſtabliſhed 
only as a mere condeſcendance. It even appears 
that it obtained much later among the Germans 
than among the French ; which was the reaſon that 
the empire, conſidered as a fief, was elective. On 
the contrary, when the crown of France went from 
the family of Charlemain, the fiefs were really he- 
reditary in this kingdom; and the crown as a great 
fief was alſo hereditary. 

But it is very wrong to refer to the very moment 
of this revolution, all the changes which had already 
happened, or happened afterwards. The whole was 
reduced to two events; the reigning family changed, 
and the crown was united to a great fief. 


CH AP. XXIII. 
Some conſequences of the perpetuity of fefs. 


ROM the perpetuity of the fiefs it followed, 
that the right of ſeniority or primogeniture was 
eſtabliſhed among the French. This right was quite 
unknown under the firſt race (); the crown was (o) See the 
divided among the brothers, the allodia were di- Salic law, 
vided in the ſame manner; and as the fiefs whether 2 


law of the 
precarious-or for life were not an object of ſucceſſion, Ripuari- 
neither could they be of diviſion. | 8 | 


Under the ſecond race, the title of emperor which alladia. 
Lewis the Pious enjoyed, and with which he ho- 
novred his eldeſt ſon Lotharius, made him think of 


giving 
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giving this prince a kind of 1 over his 


Chap. 32. Younger brothers. The two kings * were obliged 


to wait upon the emperor every year, to carry him 
preſents and to receive much greater from him; 
they were to conſult with him upon common affairs. 
This is what inſpired Lotharius with thoſe pretences 
which met with ſuch bad ſucceſs. When Ago- 
bard + wrote in favour of this prince, he alledged 
the emperor's own regulation, who had aſſociated 
Lotharius to the empire, after he had conſulted the 


| Almighty by a three days faſt, and by the celebra- 


tion of the holy ſacrifices ; after the nation had ſworn 
allegiance to him, which they could not refuſe with- 
out perjuring themſelves, and after he had ſent Lo- 
tharius to Rome to be confirmed by the pope. He 
lays a ſtreſs upon all this, and not upon his right of 
primogeniture. He ſays indeed, that the emperor 
had deſigned a diviſion among the younger brothers, 
and that he had given the preference to the elder; 
but ſaying he had preferred the elder, was ſaying at 
the ſame time that he might have preferred his 
younger brothers. 

But as ſoon as the fiefs were become hereditary, 
the right of ſeniority was eſtabliſhed in the ſucceſſion 
of the fiefs; and for the ſame reaſon in that of the 


crown, which was the great fief. The ancient law 


of diviſions was no longer ſubſiſting ; the fiefs being 
charged with a ſervice, the poſſeſſor muſt have been 
enabled to diſcharge it. The right of primogeni- 


ture was eſtabliſhed, and the reaſon of the feudal 


law forced that of the political or civil law. 
See the capitulary of the year 817, which contains the firſt 


|  divifion made by Lewis the Pious among his children. 


+ See his two letters upon this ſubjeR, the title of one of 
Which is de divifione imperii. pag) eq 
As 
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As the fiefs deſcended to the children of the poſ- Boo « 
ſeſſor, the lords loſt the liberty of diſpoſing of them; Chap. . 
and, in order to indemnify themſelves on that ac- 
count, they eſtabliſhed what they called the right of. 
redemption, whereof mention is made in our suſtoms, 
Which at firſt was paid in a direct line, and by uſage 
came afterwards to be paid only in a collateral line. 
The fiefs were ſoon rendered transferable to ſtran- 
gers, as a patrimonial eſtate. This gave riſe to the 
right of fines of alienation, which were eſtabliſhed. 
almoft throughout the whole kingdom. Theſe 
rights were arbitrary in the beginning; but when 
the practice of granting theſe permiſſions was become. 
general, they were. fixed in every diſtrict. 
The right of redemption was to be paid at each. 
change of heir, and at firſt was paid even in a direct 
line (b). The moſt general cuſtom had fixed. it to (o) See the 
one year's income. This was burthenſome and in- ordinance 
convenient to the n and affected in ſome mea- Au ck 
ſure the fief itſelf. It was often agreed * in the act in the year 
of homage, that the lord ſhould no longer demand cw; ay 
more than a certain ſum of money for the redemp- 
tion, which by the changes incident to money be- 
came afterwards.of no manner of importance. Thus. 
the right of redemption is in our days reduced al- 
moſt to nothing, while that of the fines of ali- . 
enation is continued in, its full extent. As this 
right concerned neither the vaſſal nor his heirs, 
but was a fortuitous caſe which no one was ob- 
liged to foreſee or expect; theſe kinds of ſtipula- 


* We find ſeveral of theſe conventions in the charters, as in the 
regiſter- book of Vendome, and that of the abbey of St. Cyprian 
in Poitou, of which Mr, Galland has given ſome extracts, pag. 
55 
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Boox tions were not made, and they continued to pay a 
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certain part of the price. 

When the fiefs were for life, they could not give a 
part of a fief to hold in perpetuity as a rear-fief ; for 
it would have been abſurd that a perſon who had 
only the uſufruit of a thing ſhould diſpoſe of the 
property of it. But as ſoon as they became perpe- 
tual, this was * permitted, with ſome reſtrictions 
made by the cuſtoms , which was what they call 
diſmembering their fief. 

The perpetuity of the fiefs having eſtabliſhed the 
right of redemption, the daughters were rendered 
capable of ſucceeding to a fief, in default of male 
iſſue, For when the lord gave the fief to his daugh- 
ter, he multiplied the caſes of his right of redemp- 
tion, becauſe the huſband was obliged to pay it as 
well as the wife T. This regulation could not take 
place in regard to the crown; for as it was not held 
of any one, there could be no right of ROO 
over 1t. 

The daughter of William V. count of Toulouſe, 
did not ſucceed to the county. Afterwards, Eleanor 
ſucceeded to Aquitaine, and Mathildis to Normandy ; 
and the right of the ſucceſſion of females ſeemed fo 
well eſtabliſhed in thoſe days, that Lewis the Young, 
after his divorce from Eleanor, made no difficulty 
in reſtoring Guyenne to her. But as theſe two laſt 
inſtances followed cloſe to the firſt, the general law 
by which the women were called to the ſucceſſion 


* But as could not abridge the fief, that is, aboliſh a por- 


tion of it. 


+ They fixed the portion which they could diſmember. 


1 This was the reaſon that the lords obliged the widow to 
marry again. 


of 
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of fiefs, muſt have been introduced much later“ Book 
into the county of Toulouſe, than into, the other _—_ 
provinces of the kingdom. | | 2 

The conſtitution of ſeveral kingdoms of Europe 
has followed the actual ſituation, in which the fiefs 
were when thoſe kingdoms were founded. The 
women ſucceeded neither to the crown of France 
nor to the empire, becauſe at the eſtabliſhment of 
thoſe two monarchies, they were incapable of ſuc- 
ceeding to fiefs. But they ſucceeded in kingdoms, 
whoſe eſtabliſhment was poſterior to that of the per- 
petuity of the fiefs, ſuch as thoſe founded by the con- 
queſts of the Normans, thoſe by the conqueſts made 
on the Moors; and others, in fine, which beyond the 
limits of Germany, and in later times, received in 
ſome meaſure a ſecond birth by the eſtabliſhment 
of Chriſtianity. 

When the fiefs were at will, they were given to 
ſuch people as were capable of doing ſervice for 
them, wherefore they were never beſtowed on mi- 
nors; but + when they became perpetual, the lords 
took the fief into their own' hands, till the pupil 
came of age, either to increaſe their own profits, or to 
bring up the pupil in the military exerciſe. This 
is what our cuſtoms call the guardianſhip of a no- 
bleman's children, which is founded on principles 


* Moſt of the great families had their particular laws of ſuc- 
ceſſion. See what M. de la Thaumaſſiere ſays, concerning the 
families of Berry. | | 
+ We ſee in the capitulary of the year 877, apud Cariſſacum, 
art. 3. Baluzius's edition, tom. ii. pag. 269. the moment in 
which the kings cauſed the fiefs to be adminiſtered in order to 
preſerve them for the minors; an example followed * che lords, 
and which gave riſe to what we have mentioned by the name of 
the guardianſbip of a nobleman's children. 


different 
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Book different from thoſe of tutelage, and is entirely a 
Chap. 32, diſtinct thing from it. 

When the fiefs were for life, people vowed fealty 
for a fief, and the real delivery which ' was made 
by a ſcepter ſecured the fief, as it is now ſecured by 
homage. We do not find that the counts, or even 
the king's commiſſaries, received the homages in 
the provinces; nor is this function to be met with 
in the commiſſions of thoſe officers, which have been 
handed down to us in the capitularies. They 
fometimes indeed made all the king's ſubjects take 
an oath of allegiance *; but this oath was fo far from 

being an homage of the ſame nature as thoſe after- 
wards eſtabliſhed, that in the latter the oath of alle- 
giance was an J action joined to homage,” which 
ſometimes followed and ſometimes preceded it, 
but did not take place in all homages, was leſs 
folemn than homage, and quite a diſtin& thing 
from it. 

The counts, and the king” s commiſſaries made 

(*) Capi- thoſe vaſſals (*) whoſe fidelity was ſuſpected, give 
—_— of occaſionally a ſecurity which was called firmitas ; 
the Bald, but this ſecurity could not be an — ſinee the 


in the year kings X ve it to one another. 
- > par (*) ga 
reditum a 


9 * We find the formula thereof in the ſecond capitulary of the 


. 3. year 802. See alſo that of the year 854, art. 13. and others. 
—_— : + M. Du Cange in the word Lee, pag. 1163. and in the 
pag. 1 14 5. word fidelitas, p ag: 474. Cites the charters of the ancient ho- 
( Ibid. mages where theſe differences are found, and a great number of 
art. 3, authorities which may be ſeen. In paying homage, the vaſſal 
put his hand into that of his lord, and took his oath; the oath 
ao te was made by ſwearing on the goſpels. The homage 
rformed kneeling, the oath of fealty ſtanding. None but 
the 1 * could receive homage, but his officers might take the 
oath of fealty. See Littleton, ſect. 91. & 92. of homage, that 
is, fidelity and * f 
5 
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And if the abbot Suger (©) makes mention of a . ng 
chair of Dagobert, in which, according to the teſti- Chap. 32. 
mony of antiquity, the kings of France were accuſ- (j Lib. de 
tomed to receive the homage of the nobility; it is admini- 
plain that he employs here the notions and language * 
of his own time. 
When the fiefs deſcended to the n the acknows 
ledgment of the vaſſal, which at firſt was only an 
occaſional thing, became a regular action. It was 
made in a more folemn manner, and was attended 
with more formalities, becauſe it was to be a monu- 
ment of the reciprocal duties of the lord and vaſſal 
through al) ſucceeding ages. 
I ſhould be apt to think, that the homages began 
to be eſtabliſhed under king Pepin, which is the 
ö time I mentioned that ſeveral benefices were given 
| in perpetuity ; but I ſhould not think thus without 
precaution, and only upon a ſuppoſition that the | 
| authors of the antient annals () of the Franks were () Anno 
not ignorant pretenders, who in deſcribing the act of 757-<bap- 
fealty performed by Taſſillon duke of Bavaria to 
king Pepin, ſpoke * n to the uſages of their 
own time. 


4 Taſfl wenit in vaſſatico ſe commendans, per manus ſacramenta ju- 
ravit multa & innumerabilia reliquiis [anftorum manus imponens, & 
fidelitatem promiſit regi Pippinio. One would think that there was 


here an homage and an oath of fealty. See the n note 
above. 
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THE SPIRIT. 
"CHAP. XXXIII. 
The 1 die continued. 


Boor HE N the fiefs were either precarious or for 
XXXI. 
Clad. 33. life, they ſeldom had a relation to any other 


than the political laws; for which reaſon in the civil 
laws of thoſe times there is very little mention made 
of the laws of fiefs. But when they were become 
hereditary, when there was a power of giving, ſel- 
ling, and bequeathing them, they had a relation then 
both to the political and the civil laws. The fief, 
conſidered as an obligation to the military ſervice, 
depended on the political law; conſidered as a kind 
of commercial property, it depended on the civil 

law. This gave riſe to the civil laws n 

fiefs. 

When the fiefs were become hereditary, the Jaws 
relating to the order of ſucceſſions muſt have been 
relative to the law of the perpetuity of fiefs. Thus 

this rule of the French law eftates of inheritance 

(*) Book do not aſcend (), was eſtabliſhed in ſpite of the 


iv. dk fe- Roman and Salic (*) laws. It was neceſſary that 


0 E the fief ſhould be ſerved; but a grandfather or a 
title of al- great uncle would have been very bad vaſſals to 
lodia. give to the lord: wherefore this rule took place at 


firſt only in regard to the fiefs, as we learn of 


tO "NE Boutillier (5). 
1 When the fiefs were become hereditary, the lords 


| pe who were to ſee that the fief was ſerved, inſiſted 


5. 447- that the * daughters who were to ſucceed to the fief, 


= Accoiding to an ordinance of S. Lewis, in the year 1246. to 
- ſettle the cuſtoms of Anjou and Maine; thoſe who ſhall have the 
care of the heireſs of a fief ſhall give ſecurity to- - lord, Pu ſhe 
ſhall not be married without his conſent. 


and 


| 
. 
; 

BY 
t 
f 
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and 1 Fully ſometimes. the males, ſhould not marry Boorx | 
without their conſent ; inſomuch that the marriage- XI. 
contract became in reſpect to the lords both a feudal 
and a civil regulation. In an act of this kind under 
the lord's inſpection, regulations were made for the 


future ſucceſſion, with a view that the fief might be 


ſerved by the heirs: hence none but the nobility at 

firſt had the liberty of diſpoſing of the future ſuc- 

ceſſions by marriage · contract, as (*) Boyer and (5) (ej Deci- 

Aufrerius have juſtly obſerved. ion 155. 
It is needleſs to mention that the power of re- r 145 

demption founded on the old right of the relations, No. 38. 


a myſtery of our antient French Juriſprudence which id! 


—— 


I have not now time to develop, could not take place deciſion 


with regard to the fiefs till they were become he- 453: 
reditary. | 
Italiam, Itaham .'........ 

I finiſh my treatiſe of fiefs at a period, where moſt 
authors commence theirs. 
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BOOKS fold by P. Vatitant, facing 
Southampton- Street, in the Strand. 


1 E Letters of Pliny the Young er, with Obſervations on 
each Letter, and an Eſſay on Pliny's Life. Addrefled to 
Charles Lord Boyle. By John Earl of Orrery, 2 vols. 8vo. 


Eſſays in Natural Hiſtory and Philoſophy ; containing a Series 


ef Diſcoveries by the Aſſiſtance of 1 5 e 
M. D. 8vo. 


Cheſs Analized ; or, Inſtructions by which a perfect ü 
of this Noble Game may, in a ſhort time, be acquired. By A. 
Philidor, 8vo. 


N. B. Fe ſame Book may be had in French. 


The Lying wei a Sn in two Acts. By David Garrick, 
Eſq: 8v0. : | 


Lethe, a Dramatick Satire, in two Acts. By David Garrick, 
Eſq; 8vo. 


Regulus, a Tragedy. By Mr. Havard, 8 vo. 


A New Royal French Grammar containing Rules for the 
pronouncing-and writing of the French Tongue, ſome Familiar 
Phraſes, Dialogues, Fables, and three Vocabularies. By John 
Palairet, French and 3 Maſter to their Royal Highneſſes the 
Duke of Cumberland, the Princeſs of Heſſe, and the Queen of 
Denmark. The Fifth Edition, I 2mo. | 


Elli Ariſtidis opera omnia Gr. & Lat. cum Variorum Notis et 
veterum Scholiis; edente Sam. Jebb, qui & ſuas adjecit Notas, 
2 vol. 4to Charta Majori & Charta Minori. 


The ſecond Volume either on large or ſmall Paper, 2 2 — ſepa- 
rate, to compleat Setts, 


M. Manilii Aſtronomicon ex W et cum Notis Richard i 
Bentlei, 4to. Charta Majori & Minori. 


De Regiis Antiquorum Cæſarum Ædibus in Urbe Roma: Opus 
Fran. Blanchini, cum multis Figuris, fol. 


Franciſci Blanchini Aſtronomica ac Geo . Obe 
ſelectæ Romæ, atque alibi Italiam habitæ, una cum Geogra- 
phica Meridiani Romani Tabula à Mari _—_ ad en Clem 
& ſtudio Euſtachii Manfredi concinnata, fol. 


Q Ho- 


BOOKS /old by P. VAILLANT, Cc. 
Q. Horatii Flacci Opera Zneis Tabulis, inciſa à Joan. Pine, 
2 vol. 8vo. © 5 : 
The ſecond Volume may be had to compleat Setts. 


I 


| Jac, Vanierii Prædium Ruſticum, Editio nova auftior & emen. 
datior, 1 2mo. | 


The Natural Hiſtory of Bees, containing an Acconnt of their 
Production, their Oeconomy, the Manner of their making Wax 
and Honey, and the beſt Methods for the Improvement and Pre- 
ſervation of them; illuſtrated with twelve Copper-Plates, 8 ro. 


Three Treatiſes ; the firſt concerning Art; the ſecond concern - 
ing Muſick, Painting, and Poetry ; the third concerning Happi- 
neſs, By James Harris, Eſq; 8vo. 5 2 


Hermes, or a Philoſophical Enquiry concerning Language and 


Univerſal Grammar. By James Harris, Eſq; 8vo. | 


The Theory of Working of Ships applied to Practice, contaĩn- 


ing the Principles and Rules for Sailing with the greateſt Advan- 


tage poſſible. By M. Pitot, 8vo. 
Retirement, a Poem, by Mr. Potter, Ato. 


| Pharſalia and Philippi; or the two Philippi in Virgil Georgics 
attempted to be explained and reconciled to Hiſtory, and all the 
antient Poets and Hiſtorians vindicated from the Aſperſions thrown ' 
on them by ſeveral Critics, on Account of their ſuppoſed _— 

Ps. 


ment with regard to thoſe Battles, and illuſtrated by two 
By M. Holdſworth. 


The Hiſtory of Lewis XI. King of France, tranſlated from the 
French of Mr. Duclos, 2 vol. 8 vo. | ey 
N. B. This Book was ſuppreſſed at Paris by an Order of Council, and 
caſtrated, but this Tranſlation is from the uncaſtrated Edition, 
An Eſſay on Maritime Power and Commerce, particularly thoſe 
of Prance, in an Epiſtolary Diſcourſe, addreſſed to the Count de 
Maurepas. By M. Deſlandes, 8vo. 3 


Amintor and Theodora, or the Hermit, a Poem. By Mr, 
Mallet, 4to. | 


The ſame, in 8vo. | | | | A Geo- 


BOOKS fold by P. Varttanm, He., 
A Geographical Hiſtory of Nova Scotia, containing an Account 
of the Situation, Extent, and Limits thereof; as alſo of the va- 


rious Struggles between the two Crowns of England and France 


for the Poſſeſſion of that ery rank wherein is ſhewn the Impor- 
tance of it, as well with re to our Trade, as to the ſec 

of our other Settlements in 12 America; to which is added, an 
accurate Deſcription of the Bays, Harbours, Lakes, and Rivers, 
the Nature of the Soil, and the Produce of the Country, together 
with the Manners and Cuſtoms of the Indian Inhabitants, 8vo. 


A New Engliſh Grammar, wherein the Grounds and Nature of 
the Eight Parts of Speech and their Conſtruction, is explained. 
By Dan, Duncan, 5; 


The Life of Joſeph Addiſon, Eſq; to which is prefixed ee 
of Dr. Lancelot Addiſon, his Father, I2mo. 


A New Hiſtory of England in French and En liſh, by Gene 
and Anſwer, extracted from the moſt ES) 7 Sg wry 
cularly M. de Rapin Thoyras ; a new Edition corrected, im Lon 
and brought down to the Death of his late Majeſty King — 
1zmo. 
This Book may be of great Uſe to all Perſons who learn the F rench 
2 as alſo to Foreigners learning Engliſh. / 
N. B. The ſame Book may be had all French. 


Chbaracteriſticks of Men, Manners, phos, i Times. * 


Anthony Earl of Shafteſbury, 3 vol. 189. 


The Life of Marianne, or the Adventures of the Countels 
++ ++#, by M. de Marivaux. Tranſlated from the Ts 
2 vol. 12 m0. : | 


The Siege of Calais by Edward of England, an x Hiſtorical 


Novel, 12mo. 


The Hiſtory of che Life and Adventures of che famous Knight 
Don Quixote de la Mancha, and his humorous Squire Sancho 
Panca, continued by Alon. Fernandez de Avellaneda. Tranſlated 
from the Spaniſh, by Mr. Baker, 2 vol. 12mo. | 


A Treatiſe on Education, or an eaſy Method of eqn airing 
Language, and introducing Children to the Knowledge of Hiſtor 
Geography, Mythology, Antiquities, &c. With Reflections. on 
Taſte, Poetry, Natural Hiſtory, &c. the Manner of forming the 
Temper, and teaching Vouth ſuch moral Precepts as are neceſſary 


in the * of te, din Mr. James Barclays 12mo. 


. * 
0 * 


— 
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The numbers expreſſed by letters refer to the vo- 
lume, thoſe by figures to the page. 


G 
A. 


ABORTION: why the women of America procured it, 
| EIS . ii. 113 
Accuſations allowed in old Rome: uſeful in a republic, 

i, 116. The abuſe made of them under the emperors, i. 117. 

Public, i. 283. Cauſe of their being put a ſtop to, i. 151. 

Of hereſy and magic, the cireumſpection they require, i 266. 


Abuſe that may be made of them, i. 267, & /eq. 
Accuſed; in what manner they eſcaped condemnation at Rome, 
| | i. 111 


Accuſers: in what caſe they were puniſhed at Athens, i 283. 
Guards appointed to watch them, ibid. Falſe: in what manner 
they were puniſhed, e eee 258007 1 _- 
Actions of men; how they are judged; in a monarchy, i. 443, & 

ſeq. Cauſe of the great actions of the ancients, i. 48, /g. 


Ex bona fide, by whom deviſed, | i. 111. 
Adoption, when uſeful, i. 64. When not, 1. 77 


Adulation, when forbid by honor, 8 5 
AaAultery (accuſation of ) public among the Romans, i. 70. In what 
manner it was aboliſhed, i. 151. (A woman) accuſed by her 
children, . 2 ü. 193 
Advocate of the public proſecutor, ii. 305. His function, ibid. 
Africa: State of the people who inhabit its coaſts, ii. 22. Rea- 
ſon of their being barbarians, ibid. Nature of their com- 
merce, ibid. Eaſtern coaſt, its limits known by the ancients, 
ii. 42. Leſs known in Ptolemy's time, than in that of Solo- 
mon, | 9 Ai. 161d. 
Agriculture, in what light it was conſidered by the ancient 
Greeks, i. 55. By whom exerciſed among that nation, ibid. 
and ii. 120. Encouraged among the Chineſe and Perſians. 
Þ TOE FS 0 24; 1515. + hr iS 
Alcibiades, admired by the univerſe: for what reaſon, 8 
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Alienation of the great offices and ßefs, 


Alexander, reflection on his project, i. 208. What he did to 
preſerve his conqueſts, i. 205. His conqueſts in the Indies, 

i. 36. Founds Alexandria, ii. 27 His navigation on the 
Indies, and the Indian fea, ii. 40, & jeg. His empire divided, 
| 17 


. 468, .. 

Allodia. How changed into fiefs and why, ii. 431, & /eq. Ad- 
vantage of this change, 8 8 1 ii. 434 
Ambaſſadors of princes, to what laws they were ſubject, ii. 217 
Ambition, invades the hearts of ſome people, when virtue is baniſh- 
ed, i. 30. Pernicious in a republic, i. 36. Whether it be uſeful 


in a monarchy, i. ibid. 


America, by whom diſcovered, ii. Co. Conſequence of this diſ- 


covery, with regard to the reſt of the world, ii. 62. And with 
regard to Spain, ii. 63. Nature of its ſoil, i. 392. Wh 


there are ſo many ſavages in that country, ibid. 
Amortization, (right of,) | ii. 177 
Anphictyons, their law contradictory to itſelf, ü. 330 
Annuitants, reaſons that induce the ſtate to grant them a ſingu 
protection, ; 7 0. EO 
Anonymous letters,) whether any notice ought to be taken of them, 
| | | N : 1. 288 
Antipater, the law which he enacted at Athens, i. 21. Advantage 
of that law, | ibid. 


Aniruſtio, what was underſtood by that word, ii. 406. The com- 
ofition which was ſettled for the murder of an Antruſtio, 76:4. 
Whether the order of Antruſtio's formed a body of nobility, 
EL) J | . | 11. 410 
al, how it was looked upon by the Romans, ii. 282 
Appeal of falſe judgment; what it was formerly, ii. 282. It 
i icluded felony, ibi. how they proceeded therein, ii. 283, & 
ſeq.” and 285. Who were forbid. to make it, ii. 387. It 
was to be made upon the ſpot, ii 297. Of default of juſtice, 
when it was permitted, ii. 289. In what manner it was intro- 
duced, ii. 201. Whether battle was allowed in this, caſe, ibid. 
& ſeg. Followed with an appeal of falſe judgment, ii. 293. 
To the king, ii. 290. Whether they could appeal the king's 
court of falſe judgment, ii. 288. A law of Charles VII. con- 
cerning appeals, 50 „ 2 He, 348 
Appius (the Decemvir) how he eludes his own laws in the affair 
Virginia, | 5 EE TEL: © 
8 ii. 52, & /eg- Their ancient and preſent 
commerce, ibid. Their liberty, | 1. 398. 
Heal; mater ee, by 
agite ſeverely puni killing a ſparrow, - 1. 101 
2 —— Athens, i. 69. Several judg- 
ments paſſed by this court, i. 101. Its functions, i. 112 
Ar gives, their cruelty condemned by the Athenians, i. 123 


ENA 

Ariana, its ſituation, = ii. 49 
Ariſtocracy, what it is, i. 12, and 18. When it is happy, i. 18. 
Which is the beſt, i. 21. and the moſt imperſect, zb. Things 
rnicious in an ariſtocracy, i. 73, & /eq. and 163, & A. 

n what manner it is corrupted, „ 
Ari ſtotle, his opinion concerning the virtues of ſlaves, 1. 47. In 
regard to natural ſlaves, i. 343. In rogue to muſic, i. 54, & 
ſeq. In regard to artiſans, i. ibid. In regard to the ſpirit's 
waxing old, i. 70. In regard to monarchies, i. 233. In re- 


gard to the number of citizens, Ai. 21 
Arms; effect ariſing from the change of arms, ii. 272. Fire arms; 
the bearing of them how puniſhed at Venice, ' it. 220 
Arreſt or decree given upon an appeal: origin of the formulary 
employed therein, . 300 
Artaxerxes: why he put his children to death, SR 
Artiſans, how they came to be made freemen, . 54 
Arts, what Xenophon ſays of thoſe who exerciſe them, i. id. 


Their uſe, ii. 118. Their influence on the number of the in- 
habitants of a country, Hi. tit 
As Roman, its value, | ii. 91, & /g. 
Aa, what kind of trade was carried on formerly in that country, 
ii. 25. Revolutions that have happened in Afia, ibid, Qua- 
lity and effects of its climate, i. 378, & /zg. Its climate 
different from that of Europe, i. 380. How often ſubdued, 


88 1. 281 

Aſſembly of the people: why the number of citizens that compoſe 
it ought to be fixed, : i. 12 
Aſfizes, 11. 289, and-323 
Aſciations of cities, when neceſſary, i. 184 
SHriant, conjecture in regard to their communication with diſtant 
countries, ii. 26 


Ahlums, in the temples, ii. 173. Numerous in Greece, ibid. 
Abuſe made of them, ibid. Eſtabliſhed by Moſes; for whom, 
ibid. & Jeg. Refuſed to the Saxons, it. 236. Every man 


ought to have his own houſe for an aſylum, I. 334 


Atheiſt, why he always talks of religion, | 
Athens, (law of) to put ſtrangers to death who concerned them 


- 


ſelves in the aſſemblies of the people, i. 12. and the uſeleſs. 


1 when the city was beſieged, ii. 339, (People of) 
ow they choſe their magiſtrates and ſenators, i. 13, and 16, 
Their ability in this reſpect, i. 13. How they gave their ſuf 
frages, i. 17. (People of) divided into four claffes, i. 15. 
Their character, i. 420. Number of her forces in the war 
againſt the Perſians, i. 30. Her ſtate under Demetrius Pha- 

lereus, and under Demoſthenes, ibid. & eg. Overcome at 


Cheronea; conſequences of that defeat, i. 31. Her maritime 


power, ii. 33. The uſe ſhe made of it, i#id. & ſeq. Cauſe 
of her corruption, e ee m 
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INDEX. 


Athualpa (Inca) in what manner he was treated by the Spaniards, 


CE ii. 218 
Aitica, its foil had an influence on the government, 1. 386 
Attila, his empire diſſolved, 1. 177 
. Attorney (the king's) an office eſtabliſhed at Majorca, ii. 306 


Avarice poſſeſſes people's hearts, when virtue is baniſhed, i. -30, 
Whether it can be deſtroyed by the laws which aboliſh the pro- 
perty of land, i. 87. Of princes, ii. 58 


Avaricious: why they hoard up gold preferable to any other me- 


tal, | ii. 
Auguſtus (the emperor) abſtains from reforming the manners ZE) 
luxury of women, i. 142, and 153. His laws againſt celibacy, 

ii. 125, His ſpeech to thoſe who wanted him to repeal thoſe 
; laws, ii. id. He permits the free-born citizens who were 

not ſenators. to marry freed-women, ii 130. He durſt not take 

the name of Romulus, 1. 417. In what manner he appeaſes 
the Romans, i. 418 
Auftria (the houſe of) its fortune, 11, 60 
Authority unlimited, how dangerous in a republic to confer it up- 
on a ſingle citizen, i. 19. Caſe wherein it may be uſeful, 

i. ibid. Of magiſtrates in different defpotic governments and 

monarchies, i. 93. PFateinal, uſeful for the preſervation of 
morals, i. 71. How far it was extended among the Romans 
and Lacedzn.onians, ibid, When it ended at Rome, bid, 


. 15 = 
BACTRTIA (Grecian kings of) their navigation in the Indies, 

and the diſcoveries they made, 8 11. 
Bailiff5, their functions, beſore and after the revival of the Roman 
law, 5 . ii. 319, & er. 
Bank of St. George; by whom directed, „ i inne 
Bankers, in what their art conſiſts, ii. 86, & /eg. The aſſiſtance a 
| ſtate may derive from them, 5 1 ii. 97 
Banks: To what kind of commerce they are adapted, ii. 9, & 
_ Jeq- Cauſe of the lowering of gold and ſilver, ; ii. 69 
Bantam (king of) is the univerſal heir to all his ſubjects, i. 87. 
What follows from thence, 76:4. Great number of girls in his 
dominions . ii. 116 
Barbarians different from ſavages, i. 393. Their behaviour af- 
ter conquering the Romans, ii. 354, and 360. (Communica- 
tion with them) prohibited by the Romans, ii. 51. Their 
laws, ii. 233, &S %. Whether they were Gated to a 
certain diſtrict, ii. 237. How they came to be loſt, RE” 
* n KS | 3 0 * 7 
Barbariſin of nations, is the cauſe of the ſcarcity of ſpecie, ii. 74 
Baſhaws: why always expoſed to the fury of their maſter, 11 3. 
. WY - Abſolute 


a =, eo t ECC 


X. 


IN 
Abſolute in their government, i. 94. How they determine 


diſputes, . 1. 107 
Baſil (the emperor :) odd judgments paſſed by this Prince, 3 > 
| ; is e. 


Baſtards. More degraded in republics than in monarchies, li. 
111. Laws of the Romans againſt them, ibid. Judgment 


on thoſe laws, ibid, Upon what occaſion they were admitted 
into the number of citizens, ii. 112. In what cafe they inhe- 


rited, | | ibid. 
Baſton, or ſtick, uſed inſtead of the ſword, ii. 270. Blow with 
a baſton, what compoſition was allowed for it, ii. 270. Why 
it was reckoned an affront, ii. 271. A weapon peculiar to 
villains, | | g il. 270 
Bayl:. His opinion concerning atheiſm and "idolatry, ii. 145. 


Concerning the Chriſtian religion, | ü. 151 
Bayonne. A generous letter from the governor of this city to 
Charles IX. i. 45, & /eq. 


Beaumanoir. At what time he wrote, ii. 211, 268, 209, 275. 
Judgment of his work, ii. 211, and 284. Whence comes 
the difference between his principles and thoſe of Defontaines, 


ibid. 
Beggars, how they come to have ſo many children, ii. 115 
Beings, all have their laws, i. 1. Particular intelligent beings. 


Their laws, | . 
Believre (Preſident de) his ſpeech to king Lewis XIII. at the 
trial of the duke ge la Valette, | 1 113 
Benefice, a term oppoſite to that of property, in the law of the Lom- 


bards, | | ii. 375 
Bengal (Bay of) how diſcovered, ii. 38 


Betis, a river of Spain, . ii. 46 
Betrothing : regulation of the Papian law npon this ſubject, ii. 129 
Biſhops: their power under the kings of che Viſigoths, ii. 236. Pe- 

tition to be exempted from ſerving in war, ii. 377. Their great 


riches under the kings of the firſt race, 1. 434, 435 
Blind man; why not allowed to plead at Rome, . 343 
Bonxes deſtroyed in China; why, . 1. 146 
Box on the ear, why reckoned an affront, ü. 271 


Brunechild (queen) her great parts, ii. 414. . Cauſe of her miſ- 
fortunes, ii. 414, e. Her regency. The revolution which 
it occafioned, ii. 415, & eg. Conſequence of this revolution, 
ibid. Her execution, | ü. 414 


Brutes have their laws, i. 1. Whether we know theſe laws, i 3. 


(Senſation of) to what it is relative, i. 4. Whether they have 
poſitive laws, ER, | A1 gzid. 

1 (laws of the) ii. 234. They received no 

| ges, and why, ii. 225, See the words Code and Gunde 

Baying, (trade of) | 
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X. 


C. 


C SAR: his laws in regard to debtors, ii. 71. And in re- 


| ii. 125 


rd to married people, | „ 
Calumniators, common under the emperor Arcadius, i. 114. En- 


cCouraged by Sylla, i. 279 
Camoens: a Portugueſe poet. Subject of his poem, ii. 59 
Canaanites: cauſe of their deſtruction, I. 385 
Candor, neceſſary in the making of laws, i. 346 
Cape of Good Hope: why they could not double it, ii. 32. By 


whom diſcovered, ii. 56 


Capitularies: their origin, ii. 238, and 249. (Falſe one) attri- 


buted to Charlemain, ii. 247. Added to the laws of the 
Lombards, | ii. 250 
Carthage: Cauſe of her ruin, i. 31. Policy of the Romans in 
reſpect to this city, ibid. Effect of her deſpair, ibid. Her ma- 
ritime power, ii. 43 How ſhe increaſed her riches, ibid. Her 
colonies, #6id. Her wars with Marſeilles, ii. 48. Her dif- 
ferent ſtates, ibid. Her ſenate, of what kind of per:ions it was 
compoſed, | „ 
Carthaginians: their. commerce, ii. 45. Their treaty with = 
1 ji. 48. Whether they were acquainted with the com- 
Als, | % . 
1 Raga: why he repudiated his wife, i. 375, & 4 
Whether he is the firſt that did it, | 1. 374 
Cato the Cenſor: his motive for ſupporting the Voconian and Op- 


pian laws, _— 
Cauſes reſerved to the king by the laws of the Barbarians, ii 289 
Caufes criminal, by whom tried among the Romans, 1. 249 
Celibacy (the ſpirit of) is introduced into the empire, ii. 132, & 
- Jeq. and ii. 161. Reflections on celibacy, | ii. 175 
Cenfors at Rome, their functions, i. 19, and 70. and ii. 124. 
Their privileges, | H 1. 76 


Cen/orſoip i its effects among the Romans; in what manner abo- 
liſhed, 1. 174 and ii. 124, & #g. Re-eſtablithed by Czfar 

and Auguſtus, ii. 128. Upon what occaſion. __ ibid. 
Cenjut: its effect. i. 65. Whether there was a general cenſus 
in the ancient French monarchy, ii. 373. Whether it was the 
.” fame thing as the cenſus of the Romans, ii 368. What it was, 
and on whom raiſed, ii 370. Whether it was paid by free- 
TH OT 3 | ; 204 2:45 Alb 
Centinarii: their functions, ii. 376. How eſtabliſhed, 61d. 
Their diſtricts, | 1 ibid. 


Cerns : ʒdͤĩ ĩ·‚· . ü. 43 
bam pio employed in judicial combats, —_— 
e of religion, 55 | ; 'U. 181 


Char 


main, divides his empire among his children, i. 450. The 
: | laws 
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| Cicero, finds fault w 


IN DIE X. 

laws he gives to the Saxons, ii. 234. His will, ü. 444. His 
conduct * government, ii. ibs & /eg. His ky for 
eſtabliſhing a number of biſhoprics in Germany, ii. 453. 
His elogium, 11. 451, & /eg. Badly imitated by his ſon, ii. 454. 
The ſtate of Europe before and ſince his time, ii. 455. His ſuc- 
ceſſors; in what manner they loſt the throne, ii. 459, & /eg. His 
family: in what manner they loſt the empire, ii. 473, & /eq. 
Charles Martel: ſtate of Europe in his time, ji. 438. He ſtrips 
the clergy, ii. 2bid. Encouraged by the pope, ii 151. Gives 
away the church lands, both as allodia, and as hefs, ii. 446 
Charles V, (emperor) his power, oy un & 


_ Charles XII. Letter from this prince to the ſenate of Sweden, 84. 


Cauſe of his ruin, 207. Compared to Alexander, i. 208. 
Childeric, why driven from the throne, 4. 110 
Chilarex, who is obliged to provide for them, ii. 109. Their 

condition, when they are the fruit of marriage, ii. 110. and 

when they are not. 1 Of different mothers, whether they 
ought to inherit alike, ii. 111. Cuſtom of Japan upon this 
head, ibid. In what caſe it is advantageous to have a great 
many, ii 114. Wh they are more numerous in ſea ports, 

ii. 116. Honors paid at Rome to thoſe who had moſt, ii. 

127, & ee. Expoſing of them, in uſe in China, why, ii. 

119. Laws of the Romans, and the practice of the Ger- 

mans, in reſpect to this article, ii. 135, Ce. Obliged to 

maintain their father, ii 193. Whether it be not contrary to 

A to puniſh them 2 the crime of their father, i. 

293. hether the law of nature ordains that they ſhall be 

heirs to their father, 8 N ü. 185. 
China: idea of its government, i. 432, Q %, Reflection upon 

this ſubjest, i. 179. Difference between the character we 

have of it from the miffionaries, and that which is given by 
mercantile people, ibid. & eg. Fathers are pan Fed here 
for the faults of their children, 1. 134. Luxury is pernicious 
in this country; why? i. 145, eg. Cauſe of its revolu- 
tions, i. 145. Its rights, i. 430, and 432. Provinces of 
| China raiſed from beneath the waters, i. 390. (Legiſlators of) 
the principal object they had in view, i. 429. How they 
obtained it, ibid. & ſeq. Cuſtom of China in regard to the 


cultivation of lands, i. 325. Particular quality of its cli- 


mate, i. 180. (Emperors of) the intereſt they have in go- 
8 well, i. 181. (Commerce of) compared to that = 
Chineſe, their character, i. 423. Whether they canloſe their laws, 


i. 431. They are great cheats, : es 
_ Chivalry (ſyſtem of) how it was formed, 11. 274 


Chriftopher Columbus : his propoſal rejected by the court of France, 
i. 65. Reflection upon this ſubject, f 
ich the laws which made the ſuffrages ſecret, 


5 K kx 4 i. 16 
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Colonies, new, different from the ancient, ii. 61. Their trade, 


IZNMAHD FEN X 


i. 16. A ſaying of his, concerning commerce, i. 4. and 
concerning the Agrarian law, : „ ex. 440 
Cing-Mars: upon what pretence he. was brought to trial, 1. 271 
Citizen Roman, could not be put to death, i. 128. Nor be tried 
but by the people of Rome, 20 + + bangs 
Civil (State) its definition, i. 8. (Law) diſtin& from the canon 
law, ii. 198. and from the law of nations, ii. 215. (Laws) 
their influence on marriages, ii. 203. Their principle, ii. 
199. Whether the general depoſitions of the civil law are ap- 
plicable every where, * ii. 221 
Civiliiy of the people of China, _ | I. 429 
Claudius (the emperor) appropriated to himſelf the deciſion of 
all cauſes; the conſequence thereof, i. 114. He derogates 
from the Voconian law, $ PE; li. 231 
Clemency: whoſe peculiar characteriſtic it is, i. 134. Its effects, 1.135 
Clergy (power of the) when it is dangerous or proper, 1. 23. 
| Serves as a barrier in ſome countries againit the torrent of 
arbitrary power, ibid. How great it was under the kings of 
the firſt race, i. 415. (Riches of the) ſometimes exceſſive, and 
ſometimes reduced to nothing, ii. 436. Supported by duke 
+ Pepin, and depreſſed by his ſon, and other kings, ii. 439, C 
| ſeq. Stript by the nobility, ii. 457. They declare againſt ju- 
dicial combats, 2 ed. . ii. 263 
Climate: its influence on the conſtitution of body, and on the 


11. 192 


Coin baſe, why eſtabliſhed among the „„ | 1 


ibid. The deſign of it, ibid. Laws of Europe upon this 

head, ii. 61. Whether it be a diſadvantage to them to be 

_ diſtant from the mother country, ii. 62. Effect of this * 5 
ens i 

Comitia by tribes, „„ 

Commerce prohibited among the Venetian nobility, i, 75. Ought 

to be favoured by the laws, i. 79. Whether the great * 
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II NZD EX. | 
ber of inhabitants is any obſtruction to it, i. 139. Its 1nftu- 
ence upon manners, ii. 1, and 2. Unites nations, but diſ- 
unites individuals, ii. 2. Effect ariſing from a total privation 

of it, it. 3. Its relation to the conſtitution of the govern- 
ment, ii. 4. Its enterprizes: whether ſmall republics are ca- 
pable of great enterprizes, ii. 5. Its freedom: in what it 
conſiſts, ii. 11, {It requires a multiplication of the civil 
laws, ii. 14, Ge. Whether it be advantageous that princes 
ſhould engage in it, ii. 15. Example to this. purpoſe from 
the Caſtilians and Portugueſe, ii. 15, & jeg. Whether it 
can be carried on by the nobility, ii. 16. Whether it be 
advantageous to all nations, ii. 18. Cauſe of the poverty of 
ſome nations, ii. 19 Example of Poland, 76:4. Cauſe of 
its revolutions, 11. 24. Of the ancients; in what it differed 
from ours, ii. 25, and 41. In what ſeas it was carried on, 
ibid. Its ſtate before the time of Alexander, ii. 28. Changes 
its face under this prince, ii. 34. And after the deſtruction 
of the Romans, ii. 54. Under the Saracens, ii. 56. Is re- 
vived in Europe, ii. 57, eg. Is in its own nature uncer- 
tain, ii 74. Whether it be proper for one nation to exclude 
another from trading with it, ii. 8. Cg. Judgment of the con- 
duct of the Japaneſe in this reſpect, ibid. Whether it be pro- 
per for a ſtate to lay itſelf under an obligation of ſelling its ma- 
nufactures only to a ſingle nation, ii. 8. Example drawn from 
the Poles. ii. 9. 
Commerce low; notion the Greeks had of it, , 85 
Commiſſaries, or the king's deputies, their authority, ii. 289 
Community of goods between man and wife; its advantage, 156 
Compaſs. In what manner navigation was carried on before Min- 
vention, ii. 27. Whether it was poſſible to ſurround Africa 
without this aſſiſtance, ii. 32. Whether it was known to the 
ancients, ii. 47. The invention of it; its effect, ü. 59 
Compoſitions, in uſe among the barbarians. What they were, ii. 
382, & {4 For murder, ii. 384, & jeg. Laws concernin 
them, ibid Different according to the difference of perſons, ii. 
384. In what caſe they were refuſed, 1 ii. 387 
Condemned perſons: what was done with their goods at Rome, 
| 1. 112 
Confiſcation of merchandizes. Charter of the Engliſh upon this 
ſubject, ii. 12. Law of Spain upon this ſubject, :#:4. The 
practice of Europe and Aſia upon this article, ibid. 
Confiſcation of goods. In what ſtate uſeful, i. 92. In what caſe 
itted among the Romans, i. ibid. Of the effects of Jews 
who embrace chriſtianity, on what founded, ii. 57. Opinion of 
Bodin in regard to confiſcations, | Ii. 93 
Conqueror, his rights over conquered people, i. 194, & ſe. 3 
ment of the pretended generoſity of ſome conquerors 4. 211 


\ Conqueſt 
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Conqueſt, its aim, i. 7. Its uſe in regard to the conquered ſtates, 
| _ (Right of ) from — derived, 2 4. What 
power it gives to the conqueror, ibid. How that power 
ought to be regulated, ibid, Methods of preſerving it, i. 209. 
. Vaſtly large; ſuppoſeth deſpotic power, i. 210. Its effect. 
in regard to the conquering ſtates, i. 203. Thoſe of the 
people of the north, of Aſia, and of Europe, have had dif- 
ferent effects, | i. 382 
Conftantine, changes he made in the military government, i. 130. 
His laws in regard to marriages, ii. 130. Spirit of thoſe 
laws, ii. 133. Ordains that people ſhould reſt on the ſab- 


bath, i a 11. 16 
Conſulate Roman, its power, i. 240, & ſeq. Reduced by the Ple- 
beians, i. ibid. 
Conſuls Roman, what, cauſes they decided, i. 248 


Continency public, neceſſary. in a popular ſtate, 1. 147. Atten- 
tion of legiſlators upon this article, i. 148. Its effects with 
regard to propagation, ii. 109, & eg. 

Contumacy: how puniſhed in the firſt ages. of the French monarchy, 


, ii. 432 

Converſation : why truth is neceſſary in converſation, 13 

Copper, different proportions between copper and ſilver, ii. 75, 
| | : 


0 . : and 
Ccrinth : its advantageous ſituation, ii. 34. Corruption of its 8 : 
habitants, ED ibid. 
Cornelian (laws) change which Cæſar made in them, 1. 129 
Coerpſe: the digging it out of the ground in order to ſtrip it, how 
Pumiſhed by the Salic law, | ii. 383 
Corruption: ſeveral ſorts of it, i. 123. Of governments with what 
it begins, i. 159. Its bad effects, i. 169 
Coffs: in what manner the payment of coſts was introduced into 
la ſuits, bs: il. 303 
Coucy (Lord of) his ſaying in regard to the Engliſh, „ 
Council: whether the prince's council in a monarchy have the con- 
fidence of the people, i. 24. A kind of contraſt between the 
. prince's council and his courts of judicature, * i. 11 
Country : (love of) what it requires, 1. 48. To what governmen 
it is peculiar, i. 49. Its effects, i. 58, and 59. Prevailed 
among the Cretans, | | „ 
Counts. Their functions, ji. 376, 379, & /e. What difference 
between them and the dukes, ii. 381. In what manner they © 
adminiſtered juſtice, ibid. How long their employments laſted, 
U. 413. Their power increaſed, ii. 427. Court of monarchs, 


Geſeription uhich hiſtorians give of it, i. 34. Center of polite- 


neſs, i. 44. What a court air confiſts in, N ibid. 
Creation: fuppoſeth invariable laws, i. 2 
Creattr : not govern the world without rules, ibid. 
erg Credit 


„ 


E Ni NN. 3 
Credit of ſtate, How it ought to be maintained by the miniſters, 


Crimes public of their own nature, i. 33. And yet divided — 
really public, and private, 25d. Private, why fo called, i. 33. 
Inexpiable, ii. 155. Four forts of, i. 263. Againſt nature, 
placed in the ſame rank with magic and herefly, 4.2 
Cromwell hindered the eſtabliſhment of a democracy among the 
S | 3 | i. 2 
Gras, why it is more common in deſpotic * 
| | | i. 118 and 119 
Cume Ariſtodemus enervates on purpoſe the courage of its inha- 
bitants, | S | i. 204 
Cunning : when permitted by honor, | 3 
Cuſtoms ancient, advantages there are in obſerving them, i. 69. 
New ones, are generally abuſes, ibid. Different: whether a 
monarch ought to tolerate them, i. 104. Relative to ſlavery 
and liberty, i. 439. Local; their origin, ii. 252. Their anti- 
quity, ibid. Ordinances of King Pepin in regard to the dc 
cuſtoms, ibid, Whether they were the ſame thing as the laws 
of the Barbarians, ii. 252, 253. Their authority at the time 
of King Pepin, and after him, ii. 173 Of France different 
in each lordſhip, ii. 323. Origin of this difference, ibid. How 
they were preſerved, ibid. Written, ii. 325 
Cuſtom Houſes: in what places eſtabliſhed, and with what view, 
ii. 11, Difficulty attending them: cauſe of the deſtruction of 
commerce, ibid, & /eq. Cadin, _ © +4 . 
Cynete (the inhabitants of) what Polybius ſays of them, i. 53 
Czar (Peter I.) forbids the preſenting any petitions to him, i. 290. 
Changes the cuſtoms of the Muſcovites, i. 426. At w 
place he joined the two ſeas, -- 1:45 "27 


D. 
Darius, his navigation on the Indus, it. 36. How long it laſted, 


| Hef © ST 
Debtors inſolvent, ſold at Athens and at Rome, i. 284. Severe 
laws againſt them, ibid. Effect of thoſe laws, ii. 285. Las 


in their favour, = 41 #bill. 
Debts, whether it be for the advantage of a ſtate to be indebted 
' to itſelf, ü. 97, Public (payment of them,) _”. 59 


Decemwvirs. Their deſign, i. 128. Their power, i. 243. 
| what occaſi 4 | 5 ibid. 

Decimal laws, by whom abrogated, . 134 
Decorum: its rales ought not to be | Wi 
Decretals: they communicate their judiciary forms to all courts, 
ii. 315. Idea of their origin, | £ <117 10 MW $46 

Deity has his laws, i. 1. Whether we ought to avenge the Deity's 
cauſe, | | 1. 264 

9 88 Delicacy 


: INDE X 


.Delicacy of courtiers, from whence it ariſes, | 


1. 4 
Demeſne, or crown lands, neceſſity of it, ii. 212. Whether a 
be unalienable or not, d. Unalienable was unknown at the 


commencement of the monarchy, ii. 430- Of what kind it was 


under the {econd race, . 367 
Demetrins Phalereus, numbers the citizens of Athens, | i. 30 
Democracy. What it is, i. 11. State of the people under this go- 

vernment, i. 12. Its fundamental laws, ibid, Its principle, 

i. 28, In what manner it is corrupted, i. 159, & ſg. Whe- 


ther it can make conqueſts, | 1. 199, . 
Denarius Roman. Its value, ii. 91, S. eg. 
Depopulations, ii. 122. How they may 5 remedied, ji. 140 


Depoſitary of the laws neceſſary in a monarchy, i. 24. Of what 
kind it ſhould be, i1½%,. Whether the Prince's council are a pro- 


per depoſitary, bid. Why there 1s any ſuch thing in a deſpotic 


government, ibid. 
Deputies or Comm Aerie from the King, their a——_— 11. 289, 
& /eq. 


Deſerters puniſhed with death, whether this be an effectual puniſh- 
ment, 1. 122 
Deſpotic Prince, an enemy to honour, i, 37. Why fo, ibid. The 
ſource of his power, ibi Extent of his power, i. 39. Incon- 
veniencies ariſing from his government, bid. In ſome countries 
he is univerſal heir to all his ne 1. 86. Inconveniencies 
whence ariſing, L OO ibid. & eq. 
 Deſpotic Government. Its nature and conſequences, i. 25. lis 
fundamental laws, ibid Its principle, i. 37, and 83. How 

it is corrupted, i. 16g. Idea of this government, i. 83, Why 
ſo extended, 90. An'obſtacle to commerce, i. gi, eg. 
Its diſtinctive properties, 1. 178. Its end, or view, i. 415. 
How it provides for its ſecurity, i. 187. How it may be 
ſoftened, 1. 292, %. What kind of tax is proper for it, 
1. 20 

Dientor 8 compared to the ſtate inquiſitor of vai 
i. 19. Judgment of thoſe two magiſtracies, ibid. & ſeq. His 


power, i. 245 
DieBatorſhip, why it could be only of a ſhort een i. 20 
Diſputes between the clergy and the nobility, with regard - pro- 

perty, - wk 457 
Pie betwixt the Romans and Franks, eſtabliſhed by 8 
Salic law, 8 ii. 238, & ſeq. 
Diftributions made among the people, in what ae i. 74. Dan- 

„ gerous; ; ibid. 


Divorce: in what caſe it may be agreeable to nature, it 193. 
Different from repudiation, 371. Definition of both, ibid. 
Law of the Maldivians upon this ſubject, i. n Of Mexico, 
| hid. Cd oats aonacoabe acl A "973 


3 Doctrines: 


I. NID CIE X. 
Doctrines: we ſhould: avoid drawing dan erous conſequences from 


them, ii. 161. Falſe, ſometimes uſeful, * . Oy; 
Deminion: whether mankind could have an idea of it before the 
_ eſtabliſhment of ſociety, 1145-16 


Domitian (the emperor :) the effect which his cruelties had in re- 


gard to the people, i. 38. He orders the vines in Gaul to be 
pulled up, i. 51 


Dowries of women, different in different governments, i. 156 

Duels : (puniſhment againſt,) ii. 2 277 

Duties: effect of their gn: i. 79 

See taxes. | 22 
E. 


Eaff, le of the) a their empires are ſo bl to ern, 
/ : e they are ſo attached 58 their e — 


| 12 
Edi of Piſtes: its en ii. 243. By whom publiſhed, 147d 
Inferences drawn from this edict, pu 5 ibid. 


Education (laws of) to what they ought to be relative, i. 42. 
Different in each government, ibid. Their principle, ibid. 
In monarchies: when it commences, the virtues it teaches, i. 
42, & /eq. To what laws it ought to conform, i. 4. Cg. 

In deſpotic governments, i. 47. Of what ſort it ought to be, 

ibid. 2 Jeq. Of the ancients, compared with ours, i. 48. Its 

difference in the different periods of youth, ibid. In a re- 
public; of what importance it is, i. 49. That which pre- 
vailed at Cumz, -. i. 204, eg. 

Egypt: its ancient commerce, ii. 35. Trade eſtabliſhed dre 

y the Greeks, ibid. Continues its trade under the Saracens, 
ii. 55 

EleZion to benefices, . by the Naß u. 445. Of — 
left to the people of Rome, 101d. (Right of) to the crown, 
poſſeſſed by the great men of che kingdom under the * 
race, how exerciſed. 450 

England, its direct end or view, i. 215. Principles of its au 

tution, i, 227, C eg. Effects of this conſtitution with re- 
gard to the character and manners of the Engliſh, i. 439. 10 
the end. From whence it took the idea of its government, i. 230. 
Its ſpirit with reſpect to commerce, ii. 7. ſes conduct contrary 
to that of other nations, ibid. In what manner judgment is 
paſſed in that country, i. 109. (Laws of) in relation to par- 
ticular merchandizes. ii. 11 
Engliſh, what they have done to favour their iberey, i. 23. In 
wahat caſe. Ds were liable to loſe it, i. 230. What of 
. People they would be if they were to loſe it, i. 23. Why 
could not eſtabliſh a democracy, i. 29. They were 
| obliged to return to a regal government, iid, The — me 
ave 


i IN. D E X. 
have made of religion, commerce, and liberty, Ii, 7 More 


eaſy to overcome at home than abroad, 1 * 191 ä 
Embeæælement of the public money; why natural i in defporic . 
ments, i. 92. Laws againſt it, gi 436 


Employments : Whether they ſhould” be venal, i. Too. Opinion 
of ſome authors in regard to the venality of TT Tm. 


Epbori, magiſtrates of Sparta, their functions, i. 76 
Epidamnians : How they regulated their commerce, 1. 

Zgquallty, (the _ of) what it is, its Effect, i. 59. How it 1s 
excited, i. 61. Whether it is to be found in monarchies, 
ibid. How eſtabliſhed in a democracy, i. 62. Among fami- 
lies, neceſſary in an ariſtocracy, i. 77. Ceaſes among men as 
ſoon as they enter into ſociety, i. 7. and 162, 163. Extreme, 
as dangerous as the defect equality, i. 159. Real: whether 
it be eaſy to eſtabliſh, i. 65. When it can be ſuppreſſed, 
i. 66. Dependent on frugality, ibid. Of the people of a re- 
public compared with that of the ſubjects of a  deſpotic prince, 


1. 108 
Eſcbeatage (right of) its origin, | E 192 
s, a particular ſect among "the Jews, | 
abliſÞment' of the French monarchy, a bock criticiſed 5 in this 
work, ii. 364, and 399. Refutation of this author's f oo 
oo, tg. 
Eunuchs, are conſidered as citizens only by Aa | kind! of . 
3. 356. Raiſed to magiſtracies, i. 357. Married; and why, 
ibid. 
Europe, its powers, ii. 63. Its ſtate after the deſtruction of the 
Romans, ii. 137. How it was re: peopled after Charlemain, 
i. 138. Its actual ſtate, ii. 139. Leſs ſubject to 
than Aſia, * 
"Exchange what it is, ii, 76, and 79. Iden of it by the * * 
of Holland, ii. 80, eq: Different fituations of it: whe- 
ther the ſtate loſes or gains in ſuch a ſitnation of the exchange, 
ii. 83. & eg. It tends to a certain pro rtion, Tp 86. 
various turns in its courſe, it. 82. Its utility. fi. 95. Advan- 
tage which merchants have in ſending money abroad when * 
exchange is below par, it. 85. In what caſe mo 


ſent abroad, when the exchange” is at Pr, ibis. (Toners of of) 
by whom- invented, 8 


Excluſion from the ſucceſſion to the throne in what cafe it may 17 5 
applied to the next heir, y. 219 
Rxecutive (Power) in what manner it limits the tegiffative power, 
i. 224. To whom it ought to be intruſted, i. 222. T0 
whom it was intruſted * the Romans, i. 246. How it is 
employes, dee 2 bs 


% 2 
k * 
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B 
Fami ow it oug to erned, i. 42 47- 
t perſons compoſe it, it. 110. (Name ames of) their ir advantage 

over other names, _ ibid. 
Famines frequent in China, „ 25:1) ee 
Famian (Law) the deſign of it, i 155 


Farmers of the revenues; whether they are advantageous to a ſtate, 
i. 314. Whether it be proper to render this profeſſion honora- 


ble, ; ibid. 

Farming of the cuſtoms is aeftrultive to trade becauſe of its ex- 

- cétions, ii. 11 
Farming of the revenues; whether it is preferable. to the admini. 
ſtration of them, i. 312, & eq, 
Fatality blind, whether it be the cauſe. of the productions of this 
world, NT 


Fathers, whether their conſent is neceſſary for marriage, ii. 212. 
In what country they are puniſhed for | the crimes. of their 


children, i. 134 

Fear, how it induces mankind to aſſociate, i. 6. The principle 

of deſpotic government, 1. 37 

Fecundity more conſtant in bene an in the human r 
il. 1 

Fertility of a country favourable to a monarchical government, 

i. 386. Its effects, Ii. 389 


Feſtivals too common at Athens, ü. 165. Ought to be relative 
to commerce, ibid. 
Feudal (laws), at what time they a appeared, i ii. 349. Their effects, 
ibid. & ſeq. Their ſource, ü. 350 
Feudatary (princes) preſerve a deſpotic ſtate, i. 211 
Fiduciary bequeſt forbidden by the ancient Roman law, ii. 227 
Fiefs : whether they were known to the ancient Germans, ii. 352. 
Advantage of them, ii. 432. Changes made in them, ii. 465. 
At will, ii. 375. Why they became hereditary, i. 104. 
Of reſumption, ii. 433. Nature of them after the reign of 
Charles the Bald, ii. 468. Perpetuity of them __ TO. in 
France earlier than in Germany, i. 472. Why they have 
changed leſs in Germany than in France, ii. . Civil laws | 
upon this ſubject, ii. a Their origin, ibid. What it is 
to diſmember a fe, ii. (Inheritance of) its 2 
ii. 430. Its effects in to the regal power, ii. 465. 
And in In regard 


d ard to the laws on ſucceſſions, ii. 482. 
to, the Jaws of the Barbarians, li. 248. and. d marriages, 


FRO 4 
_ 2 
een in judgments, 238, 248, 284, 290, 292. 


2 ines 


IN D E X. 
Fines of alienation, (right of) how eftabliſhed, 


li. 477 
Fiſcal (goods) what is underſtood by them, ii. 394 - 
Fhrins, Dutch money, its value, ii, 80 


Fee, legiſlator of the Indians, explication of his doctrine, ii. 162 
Fontenay (battle of) the conſequences of it in regard to the feudal 
Force general, in whoſe hands it may be placed, i. 8. Defen- 
ſive of ſtates, i. 188, Offenſive, i. 193. Relative of ſtates, 


r 8 5 | i. 192 
Formoſa (an iſland) at what age the religion of that country . 

the women to bring their children into the world, 11. 119 
Fortune, law of honor upon this ſubject. i. 46 


France, number of its inhabitants under Charles IX. ii. 138. 
Law made in this country to encourage propagation, 1i. 140. 
How it was governed formerly, ii. 240. (Trade of) whether 
it is proper it ſhould be carried on by the nobility, ii. 16, 

and 17. Judgment of the practice of this kingdom upon this 
head, ibid. 

Frankneſs, neceſſary in morals, 1. 43. & ſeq. 

Franks, Ripuarian, united with the Salian Franks, ii. 233. Their 
conqueſts, ii. 234, and 353. How they diſpoſed of them, 
ii. 355. Whether they were friends of the Romans, ii. 239. 
Whether there were ſeveral orders of citizens among them, ii. 
405 & ſeq. Ste the word Ripuarians. 

Freedom: what it is, ii. 388, & %. In what caſe it could be 
demanded, and in what caſe it could not, EL 

Freedmen, their duty towards their patrons, i. 355. How they 
were treated at Rome, ibid. & ſeg. More honored ſometimes 
than the freemen, i. 356. Of the Volſci, their boldneſs, i. 
354. Employed in the fea ſervice by the Romans, ii. 49 

French, why they never could preſerve their conqueſts in Italy, 

: | e FHF" 1. 204 

Frugality, taken ſometimes for avarice. i. 30. (The love of) its 
effect, i. 59, & /eg. How it may be excited, i. 61. Ways 
to maintain it. 757 03,00, . 


G. 


Gallantry, in what caſe allowed by honor, i. 43. Its origin, ji. 
273. What it is, 3%. How it increaſed, ii. 274 
Gaul conquered by the Germans, ii. 354. Diviſion which the 

conquerors made of it, | KS 1 | 35. 
Geneva (law of) with regard to dns children of debtors who die 
inſolvent. Pit RR ee E.G DIET 1% WS 
Genoa, republic, propoſed as a model, n 17 ee 
Germans, how they practiſed hoſpitality, ii. 3. Their laws in 

relation to puniſhments, -i.' 133, and ii. 72. 2 Kind of ſlavery 
*admitted amongſt them, i. 345. Their marriages, i. 409. 
XY ow 


yur bet i LI d 4 


Gown or long ro 


IL NI NME N. 

How they were declared of age, i. 410, & ſeq; What au- 
thority they gave to their princes, i. 414. Reconcilements eſta- 
bliſhed — them, ii. 160. Their ſenſibility in regard to 
the point of honor, ii. 271, & /g. Influence of their man- 
ners on their laws, ii. 237, and 259, & /eq. Their ancient man- 
Gino, feughe of) vin oa is 
| „ (empire why elective, ii. 475. Its government com- 
| pared with that of Holland, c. 1 5 g a 1. 18g 
Girls: why inclined to marry, ii. 114. Whether the number 
of them exceeds that of boys, ii. 116. Sold in China, ii. 119. 
; Succeed to certain crowns, and not to others, ii. 479. Rea- 
ſon of this difference, ibid. Since what time they have ſuc- 
ceeded to fiefs in default of male iſſue, ii. 478. A law which 
obliges them to declare their pregnancy to the magiſtrate, ii. 
av „ Ag 3 of) 2 a Hu 1092 
Glery or magnanimity, whether it is to be found in a deſpotic 2 

vernment, | Ef 5 16 1 
God, author of the laws, by which he has created the world; i. 2 
Gold, whether it be real wealth to have a great quantity of it, 
ii. 64, and 67. Prohibition of uſing it in ſuperfluities, ii. 67. 
Cauſe of the greater or leſſer quantity of gold and ſilver, 
ii. 74. Coaſt, whether the Carthaginians failed. as far as this 
Goods or eſtate (diviſion of) in what caſe it may be Kan: 4 
- amongſt children, i. 79. Ceſſion of, or bankruptcy ; 
in what government it may take place, i. 91. Whether it 
Was eſtabliſhed at Rome, ibid, Ecclefiaſtic, or church lands, 
how they were converted into fiefs, ii. 434. (Diviſion of) 

_ | | i. 10 

Government, the moſt conformable to nature, i. 8. To a agi 
town, i. 176. How many ſpecies there are, i. 11. Defini- 
tion of each, ibid. Its nature, different from its principle, 
1. 27. Its principle, what it is, i. 27, & eg. From whence 
the principle of each government is derived, i. 28. Moderate, 
how it is ſupported, i. 38. Whether deſpotic power is ſup- 
rted in the ſame manner, ibu. Cauſe of its corruption, 
i. 159. Eaſy to princes. who leave all management of affairs 
to a miniſter, i. 25. Example of a pope. to this purpoſe, ibid. 
Domeſtic, to whom it is intruſted in the Eaſt, i. 370. Its in- 
fluence in the political government, W 
** (dignity of) what rank it holds in France, 
Gracchi ; they change the conſtitution of Rome, 1. 267 
Grandeur real, i. 268. Relative, bid. (Idea of) annexed to the 
military vrofeſſion, , TORS MULE 2 ay OWE ls oo i. 46 
Cravina: his definition of the political and civil ſtate, 1. 8 
Greeks, their exerciſes, i. 55. Effects thereof, i. 56. Their 
particular inftitutions, i. 49. * on theſe inſtitutions. 
2 \ | | 1. 52. 
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IN D E X. 
j. 52. In what manner they pronounced judg ent, i. 110. 
Their policy to hinder too great a multplication of inhabi- 


; tants, ii. 120, 121. (Firſt) what ſort of people they were, i 161 
Grillon refuſes to aſſaſſinate the duke of Guiſe, | 


» 54 
Guardians of morals, i. 70. Of the laws, b 47 
Guardianſhip of a nobleman's children different from tutelage, ii 


470, 480. In what it conſiſts, ibid. 


Gundebald, his conſtitution, how received, | ti. 281 
Gymnic exerciſes, the only empl; Bar of the Gieeks, i. 55. Their 


_ effeCt upon people's minds, ibid. and i. 70. What opinion the 
Romans had of them, | 1. 171 


8 ” his conqueſts fatal to ahi Cartha inians, 1. 200. Mo- 
tives of Hanno's conduct in regard to him, ibid. "The > a 
thaginians complain of him to the Romans, 1. 31 

Hanno: his navigation on the ocean, ii; 43. Whether this rela- 
tion be worthy of credit, ibid. Anſwer to the objections made 
againſt it, . 46 

Harmony neceſſary between che civil laws, Se. and thoſe of re- 


ligion, . 157 
Heirs (orders of) inſtituted by Juſtinian, ji. 1 82. Civil laws of 


the Tartars upon this ſubject, 22 > .-goL 
Helotes, their employment among the Lacedemobinia, nit, 
Henry VIII. his laws, I. 273, and ii. 191 
Himilco, a Carthaginian chief; he runs his ſhip a-groend, ü. 47. 
Ulis navigation and ſettlements, | 2% 700i, 
Hobbes : his opinion refuted, "£6 
Holland, regulates the exchange of other nations, Fl. $6 
Hollander: or Dach their { ettlements i in the Faſt Indies 5 = 
588 6 
Homage of vaſſals, ii. 480. How eſtabliſhed, H. 481 


Honeſt men: whether the lower ſort of people can be honeſt, when 


the leading men of the nation are knaves, 1. 34. What is ne- 
ceſſary to make a man honeſt, ee ee eg 


Honorifical (rites) in the churches. Their origin, . 0M. 447 

Honor: principle of monarchical government, i 8 Wat it is, 

ibid. Uſeful though falſe, i. 36. Whether it takes place in 
deſpotic governments, 1. 36, 37. Laws of, ibid. and 46. 
Its whims ji, 37, and 45. What actions it authoriſes or juſti- 
ies, i. 43. The aim of chf. people, i * (i of) 


its origin, H. 270 
1 W utility, Bl. 142. Deſtroyed in | England by Henry 
VIII. 143. At Rome, ibid. 


Eofpiratity leſs praQtiſed in trading countries that among the barba- 


rians, ii 3. Hoſpltality of the ancient Germans, ihia.. Laas. 
of the Burgundian code upon this ſubject, 703 ibid. | 


=, | | | Hugh 
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Hugh Capes, how he obtained the crown of France, 1. 474 
L e (laws) their nature, 11. 190 
gory nobility of this country how ſerviceable to the — * of 
| Auſtria, i. 168 
Hunting: its influence on manners, 1. 56 


Huſbands : . i might, have. at Rome, i. 437, and ii. 


45 155 & /eg. e — of the Viſigoths, i. 438. Pu- 


niſhed among he 3 for the incontinency of their wives, 
ii. . oo wife e to have many huſbands, i. 7 Us 


Privileges, . 12), 
Sy 


Japan: its trade compared to that of Poland, i ii. 19, and 20, The 
g 12 7758 of its laws, i. 124. Its rigorous laws, i. 334. How 
_ rigidly theſe laws are obſerved, i. 124, and ii. 156 
Tapancſe, with what nations they ads; 43. 8. Their education, 
* 124. What they think of pecuniary puniſhments, 1. 133. 
What kind of children have a right to inherit in their country, 


ji. 111. DN HE RInOs i, 125, es. They hate 


_ chriſtianity, ii. 186. Why, | ibid. 
Taxartes, change which dappened to this river, ui. 26 
Iathyepbag, u. 36 
1dolatry, - Re I 145. & jog 
Jealouſy (two ſorts of Acknition of 2 i. 370 


Jeaus (ancient) their commerce, and how they loſt it, ii. 28. 
- How far their fleets went, ibid. The end of their law, i. 214 
* (modern) commerce was transferred to their nation, ii. 56. 
- They invent letters of exchange, | u., 58. Expoſed to the ca- 
16. of other nations, 56, and 57. III uſed i in England, ii. 
Laws of the Viſigoths againſt anne * 
Wie, neceſſary in n laying duties on merchandizes, i, 302. 


fg 
Immunities, common both to * and laity, ü. 399 · Of 
churches; what is underſtood thereby, -. l. 393 
Impoſts. See Taxes, | 


. Impunity eſtabliſhed under ſome Greek em 50 1. 136 
¶Incontinenq contrary to nature, i. 369. ablic; the co | 

of luxury, i. 55 
Indemnity, in what caſe granted by the public to private people, ii. 

211. Right of indemnity, ... ii. 176 


India, trade which the Romans had with. that country, ii. 21. 


Whether it was advantageous to them, ü. 52. What trade 

we carry on there, ii. 21. Nature of the trade of that coun- 

try, ibid. How far the Greeks penetrated. into that country, 

ii. 38. Whether they were the firſt that traded thither, ii. 35. 

Anciently ſuppoſed to be inhabitable, ü. 36. Different ways 

do go there, ii. 30. The ancient | e to that 2 
2 ibi 
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INDEX, 


3bid. & ſeq.” At what time of the year they ſet out upon an 
India voyage, ii. 40. How long they were upon the voyage, 
ibid. Co ation of the veſſels of that country, _ 1. 7. 
Indians: their manners, it. 21. Their character, i. 35. Their 
prejudices, ii. 164. Contradiction in their character, i. 321. 
Cauſe of their inaction, i. 323. And of their lazineſs, it. 


- 324 NOT to comet Ll ü. 113. Why their laws are fo 


- mild, | ä 1 


Indus, river, | . 5 and 36 


Jndufiry, means of encouraging 1 i. 5 1 of mankind, W's 
the earth, 


391 
Inequality, in a democracy, what may be the motive of eftabliſh- 
— it, i. 65. Exceſſive, che ſource of diſorders in an ariſto- 


1. 73 


Infranchiſoment of ſlaves, the great circumſpeRion it requires, 


I. 354 
Inheritances: in wh at caſe it may be forbidden to have two, 1. 63 


Inquiſition, (court of) whence it took its laws, il. 236. Abuſe of 
this court, il. 202 


eee of Venice, 3: 19. and 127 


Inguiſitors of Spain, c, a n . to them, ii. 18 


pee of a ſingular nature, eftabliſhed among the Cretans, 1. 
49 and 50. In what caſe they may be of ſervice, i. 52 
Inſtitution of St. Lewis, how long they laſted, i Reflection 
on theſe inſtitutions, ibid. and 309, EY /eg. Weber the work 
now extant under this name bs: that of St. Lewis, ii. 308. 
Why it is attributed to him, #. 309, 310. Defect of this 
compilement, ii. 312. Its 8 | I 


3 
Infult offered by a prince to his ſubjects, thelbad confequence } at 
may attend it, 1 
We 2 it was} and by what people it w_ 8 
feqe 


Inereft (lendin apon, 9 e it be bad in itlelf il, 101, 


Whether it be the ſame thing as uſury, ibid. Greater by ſea 
than by land, ii. 102. Reduced after the diſcovery of America, 
" "FS 
Interpretation of laws: in whit caſes it does not take lace, | i. 109 
Intriguing, in what caſe dangerous, i. 17. Forbi den at Rome, 
and I occahion, | 3 « 1, 127 
4 See lands. | 3 | | | 
linhabitants of) their genius, | i. 38 
Fudges: from what order they were ah! at Rome, i. 171. 7 
293. Change made in this article by the Gracchi, ibid. of | 
what condition they ought to be, i. 219. Exception againſt a 
an number of them, i. 218. At what time they ke: ag to 
judge alone, ii. 320. The king's judges, 391 
udements given by the prince; the ſource of abuſes, 15 114. 
They ought to be fixed and regulated according to the letter Gag 


# 


1 vs N D E 4 9 
the law, i. 218. Extraordinary, i. 248. How they wete 
paſſed at Rome, i. 109. How in England, ibid. How in 
France, when the cuſtom of judicial combats prevailed, 11. 286, . 
& /eq. Manner of paſſing judgment in a monarchy, i. 110. 
By commiſſioners, i. 286. By peers, aboliſhed, ii. 319, 
eg. By the croſs, at what time they were in uſe,” li. 267. By 


whom aboliſhed, | 5 
Judicial power, to whom it ought to be given, i. 218. How 
it may be ſoftened, ibid. Whether it ſhould be united to the 
legiſlative power, i. 225, & /eq. Towhom committed amongſt 
the Romans, | | I. 248 
Fulian laws, againſt adulterers, i. 153. Againſt high treaſon, 
i. 273. Limitations made to this law, in regard to crimes of - 
high treaſon, 2 | i. 272, and 273 
Julian, the emperor, cauſes a famine at Antioch, ii. 77. His 
great qualities, i | 9 5 li. 153 
Juriſdiction of the lords, ii. 380. Of the counts, ii. 381. Ex- 
tent of the latter, ibid. Territorial, how the clergy obtained 

it, ii. 393. Extent of the latter, ibid. Patrimonial, ii. 391. 
Privilege of juriſdictions, its origin, ii. 290. Annexed to the 
fiefs, il. 391. Its antiquity, ii. 3959. Whether it was uſurped 
by the lords, | | ii. 392, and 395 
Fuftice (relations of) antecedent to laws, i. 3. Examples of 
theſe relations, ibid. (Set forms of) neceſſary to liberty, ii. 
327. In what caſe they are contrary to it, ibid. In what 
Jerk there are too few of theſe forms, i. 107. (Set forms of) 
at the time of the judicial combats, ii. 275, & /eq. — 

j 4 : | eg. 
Juſtinian, (emperor) puts a ſtop to the ordinary courſe of juſtice, 4. 
115. Conſequences: thereof, id. He aboliſhes a law of Con- 
ſtantine, ii. 130. Laws of his enacting, contrary to the Pa- 
pian law, ii. 134. His laws on divorce, ii, 201. On the ſuc- 
ceſſion of women, a tt. 252 


K. 


Kings of Rome, their authority, i. 236, & e. Of the Franks, 
what they made uſe of for a diadem, i. 408, and 409. Their 
marriages, i. 409. When they became of age, i. 410. | 

the time of majority changed, i. 412. Formalities obſerved 
at their becoming of age, i. 411. At what age they were 
capable of governing by themſelves, W 


Knights Roman, obtained the judicial power, i. 253, & ſg. „ 


effect of this innovation, ibid. They were made farmers of the 
nnn 7 TT 22D TR 14.254 
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IN D E X. 
5 


Lacedemonians : laws which Lycu ve them, i. 49 and 50. 
Happy with their laws, i. 1 ſubmit the Jt os 
Macedonians, i. 50. End or view ,of their government, i. 

214. How many citizens were obliged to be at their aſſemblies, 
3. 12. Irregular 2 eſtabliſhed at Lacedzmon, 1. 119. 
Character of theſe people, ys i. 420 

Lands 2 of) why eſtabliſhed by ancient legiſlators, i. 62. 

In what caſe it may take place, ibid. and 68. How it may be 
ſupported, i. 62 and 64. Whether it was proper to make a 
new one when the old one was confounded, i. 140. Re- eſta- 
bliſhed by Servius Tullius, ii. 224. Between the Barbari- 
ans and the Romans, ii. 357. How it was regulated, ibid. 
Whether it is ſufficient that this diviſion be equal in demo- 
cracies, i. 166, (Cultivation of) its advantage, ii. 67. Its 
relation to liberty, i. 387. State of the people who do not 
cultivate their lands, i. 393. (Sale of) judgment of the laws 
by which it is prohibited in certain countries, ii. 96, and 97. 
Given to the church, ii. 363, Cenſual, ii. 372. Which are 
beſt peopled, ws ü. 117 

Law, (Mr.) his ignorance both of a republican and a monarchical 
conſtitution, Da | i. 24 

Laws + what they are, i. 1. Of all beings, ibid. Poſſible before 
there were intelligent beings, i. 2. Primitive of particular 
intelligent beings, i. 3. Natural, i. 5. Poſitive, i. 7. Poli- 
tical and civil, they ought to be adapted to the people for 
whom they are made, 1. 9, and 435. Civil, more ſimple 
in deſpotic government, than in monarchies, i. 103. Some 
times contrary to the laws of nature, ii. 191. Criminal, leſs 
ſimple in monarchies and in republics, than in deſpotic 
vernments, i. 107. Penal in point of religion, ii. 182. Their 
effect, ii. 183, Divine, ii. 190. Sumptuary, i. 139. An- 
cient French, i. 120. Perſonal of the Barbarians, ii. 237. 
Origin of theſe laws, ibid. Relative to the eſtabliſhed go- 
vernment, i. 9. To the principle of each government, i. 27. 
To the diſtempers of the climate, i. 328. To the occupations 
of mankind, i. 392. To manners and cuſtoms, i. 435, O- 
ther relations of laws, i. 9. Conſidered in their relation to 
commerce, ii. 1. To money, ii. 69. To the number of in- 
| habitants, ii. 108. By which mankind. are governed, ii. 189. 

_ (Multiplicity of) uſeleſs in a deſpotic government, i. 83, 
and 104. Cet. Uſeful in a monarchy, 1. 103. They ſup- 
: ply the place of virtue in a monarchy, i. 33. (Stile of) what 

ort it ought to be, ii. 340, & eg. (Compoſition of) rules 
to be obſerved thereig, ibid. & /eg. How they become uſe- 
leſs, it. 345. Whether thoſe which appear the ſame, have al- 

; OE vg ways 


Ways the ſame effects, ii. 330. Whether they have always the 
ſame motive, ii. 332. Good, whether they always produce 
good effects, ii. 416. Whether they ought to correct eve- 
ry thing, i. 420. Contrary to the views of the legiſlator, 
ii. 329. Which deprive a ſingle perſon of liberty, to preſerve 
it for the Whole community, i. 282. Prohibiting people from 

keeping above a certain ſum of money in their houſes, ii. 330 

Law of Nations: whether all countries have one, i. 8. Why it 


= 


is not fo ſtrictly obſerved by deſpotic princes, as by others, i. 


84. The only one followed by people who do not cultivate the 
—_— . | i. 394 
Laws of the Lombardi, ii. 234. Idea of thoſe laws, ji. 244 
Laws of judicial combats, | 2459 |" 2735 
Laxinęſi of n its cauſe and effects, i. 421, and 422. Of 
the ſoul, from whence it riſes, 5 ü. 156 


Learning, dangerous in a deſpotic government, i. 47 
Legiſlative "uh, whether ml to be always aſſembled, 1: 
223. Whether it can aſſemble of itſelf, i. 224. Whether it 
has a right to ſtay the executive power, ibid. Whether it ſhould 
have a right of judging the executive power, i. 225. Its au- 
thority, with regard to the levying of money, i. 228. With 
regard to the armies, i. 229. To whom intruſted at Rome, i. 
Legiſlators : how they confine man to his duty, i. 4. With what 
ſpirit they ought to compoſe their laws, i. 58, and ii. 327. 
hat they ought to do in regard to the vices of the climate, 

i. 323. What regard they ought to have for the nature of 
things, ii. 345. Their paſſions influence their laws, ii. 348 


Lending at intereſt, ii. 101. Whether it be lawful, ii. ibid. and 


106. By contract, ii. 102. See Intereff, 3 
Lenity: the effect of mediocrity : in what government it is to he 
found, ts | , 3 2 i. 119 
Lepers; law of Rotharis againſt them, 1. 329 
Leproſy: in what countries it was known, i. 38. Laws of the 
Jews upon this ſubject, from whence borrowed, ibid. By 
whom brought into Europe, ibid. & /eg. 5 
Lewis (Saint) aboliſhes judicial combats, ii. 294. Changes the 
law proceedings of his time, ibid. & ſeg. His inſtitutions, 
ibid. and 309. See Inſtitutions, His regulations with regard 
to the courts of the barons, ii. 295, How they were received, 
ii. 296. He cauſes the books 85 the Roman law to be tranſlat· 
ed, OT | x i. 310, and 313 
Liberty: abuſe of it, i. 308. Reſtored to the Romans by Sylla, 
i. 29. Natural to the northern nations, ii. 23 Inſupporta- 
ble to ſome nations, i. 417. Extreme, dangerous, i. 163. 
Of commerce, in what it conſiſts, ii. 11. Flow deſtroyed, 
ibid. Political; its different * i, 212. In What 
n | 14 a =. 
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IN D E X. 
it conſiſts, i. 213, Ce. Its relation to the conſtitution of the 
government, i. 212, and 213. Its relation to the ſubject, i. 
260, & /eg. Civil, whether it always follows political liberty, 
ibid. Philoſophical, in what it conſiſts, 1 1-02 
Licinian (law) : the 2 of it, i. 155, and ii. 105 
Litigious people, roughly handled in Turky, and why, i. 107 
Lords, obliged to adminiſter juſtice, ii. 291, and 390, eg. 
How appealed of default of juſtice, ii. 292. How they pleaded 
againſt their vaſſals, ibid. & ſeg. Obliged to defend the judg- 
ment of their court before the lord paramount, ii. 299. How 
they loſt their privileges, ii. 321. Whether they judged alone, 
ji. 382. Origin of their juriſdiction, «+ Ms 890 
Lot (ſuffrage of:) defective in itſelf, i. 15. Amended by great 
' legiſlators, z6:4. Ought not to take place in an ariſtocracy, 


| | 1. 18 
Lucca, for how long the magiſtrates of this republic are choſen, 
| | i. 21 


Luxury: ſapport of commerce in a monarchical government, ii. 
4. (Source of) ii. 25, and i. 137, & ſeg. (Effect of) ibid. 

(Commerce of) anciently eſtabliſhed in Afia, ii. 25. (Pro- 
2 of) to the riches of the ſtate, i. 157, & %. To the 
igneſs of towns, i. 138. (Bad effect of) in a democracy, i. 
139. Its progreſs among the Romans, i. 140. Neceſſary in 
a monarchy, i. 141, and 142. And in deſpotic ſtates, i. 


143. Neceſſary in England and France, i. 145. Of reli- 
wow, LV Þ i. 278 
Hei 


ans: idea of their republic, i. 186, & eg. Their republic 
13 * that of * wad 3 . 9 

cargus: judgment of his laws, i. 49. at they ſuppoſe, i. 

* Their effect, i. 71. 8 Pen, 61 
Lydians : ſubdued by Cyrus, how treated by this prince, i. 204 
Lye, puniſhed with death in Japan, i. 124. y to give the lye, 
is reckoned an affront, 1 95 ii. 271 
Ly/ſander; how he treats the Athenians whom he had taken pri- 
ſoners, i. 123. The reaſon he gives for his conduct, ibid. 


M A 
Machiavel: to what cauſe he attributes the loſs of the liberty of 


Florence, .> Sa 
Machiaveliſm: we begin to recover from it every day, ii. 58 


Machines, uſeful for ſupplying the labour of man, i. 344. Whe- 


ther thoſe which render the manufaQures more ſimple, are al- 
ways uſeful, a ff 
Magicians odious to ſociety, i. 267. A certain magician puniſhed in 
conſequence of a revelation made to a biſhop, ibid. 


Magiftracy, 


| T. N D E+ 3 
Magiſtracy, how its power may be compounded, i. 19. Its 
222 how fixed by the legiſlator, i. 20. Whether a ſub- 
ject ſhould be forced to accept of it, i. 97. Civil, and military, 
| 4 3 8 1. 
Magiferates ſubject to the laws in a democracy, i. 28. Of * 
examined before and after their magiſtracy, i. 16. In what go- 
vernment a fingle magiſtrate may be allowed, 1. 116 
Mahomet : his law in regard to reconciliations, ii. 160. To the 
uſe of wine, i. 327. ther this law is proper for northern 
climates, , | | „ ibid. 
Mahometans: why they puſhed on their conqueſts with ſo much 
eaſe, i. 310. Zealous for their * ul. 187. They 
pervert the uſe of ſlavery, ii. 346. Their contemplative life, 


„„ LS | ü. 154. 
Majoraſgo, or primogeniture, (right of) ought not to take — 9 * 
an ariſtocracy, | 8 i. 77 
Majority, or becoming of age, begins earlier in warm countries, 
| 1. 91 

Man, (laws of) how they are invariable, i. 5. His ſtate 3 
dered as that of an intelligent being, ibid. Conſidered after the 
eſtabliſhment of ſociety, i. 6. Born to pleaſe his fellow crea- 
tures, i. 44. Of honour, what is underſtood by this word in a 
monarchy, | 5 1. 4 
Manners or cuſtoms: what they are, i. 428, and 429. They 
are unalterable in China, i. 225. How they may be changed 


i. 426 
Manours, 3 | 11. 366, 367 
Manufa#ures, always uſeful, ü. 118 


Maritime affairs, how conſidered by the Romans, ii. 49. And 
how by us, „ | ibid. 
Marriage between the neareſt relation and the heireſs, why or- 
dained among ſome nations, i. 63. Where it took place, ibid. 
Between brother and ſiſter ordained at Athens, ibid. And with 
What view, ibid, Between JO and plebeians forbidden 
by a law, i. 73. Defect of that law, ibid. Why eſtabliſhed, 
ii. 109. Its advantage for propagation, :5:4. What induces 
ople to it, ii, 380. How deſpotic princes abuſe it, i. 89. 
ubje& to the laws of religion and to the civil laws, ii. 203, 
Conſent of parents neceſſary for contracting it, ii. 112. For- 
bidden, ii. 204. Laws of the Romans to encourage it, ii. 123, 
124. Of ſavages, and paſtoral people, i. 395. Till what age 
they were allowed to marry at Rome, ii. 129 
Marſeilles, its ſituation, ii. 6. Character of its inhabitants, i614. 
Rival of Carthage, ii. 48. Why ſo faithful to the Romans, 
ibid. Its riches are increaſed by the ruin of Carthage and Co- 
rinth, i514. Its conſtitution commended, | 1, 163 
Mayor: (dignity of) rendered for life, ii. 415. Its origin, ii. 425. 
How united to the regal dignity, ii. 447, 448. The king's 
| mayors 


EN EK. 
wy mayors diſtinct from the mayors i of the kingdom, ii. 4225 
Mayors of the palace; their original authority, ii. 427. What 
oy were afterwards, and at the end of the firſt race, ii. 4225 
+ 428, & /eq. Their behaviour towards the N * 


29, 

Medal; plated ; what they are, | 2 3 kits ti. 95 
Men (number of) relative to the cultivation of lands, i. 393. Free, 
to whom this name was uſually given, ii. 376. Their fitua- 
tion in the French monarchy, ii. 365. Their military ſervice, 
ii. 376. Rights of the prince in reſpect to them, ii. 382. How 

+ they were ſeized of fiefs, COTE. A & 206 mt 
Merchants : in what 1 they have need of a fafe- 
d, i. 304. Why they are more enterprizing in republics- 

- os in monarchies, ii. 5. (Companies of) in what govern- 
ment they are proper, ii 9, and 10. Whether they are always 
advantageous, ibid. Conſtrained in favour of commerce, ii. 


11. Whether it is proper they ſhould be admitted to purchaſe 


a title of nobility, 8 ii. 17 
Metal, moſt proper for a common meaſure, g . 
Metempſychofis, 5 i. 163, and 166 
Metius Suffetius, dictator of Alba; his puniſhment, " £47 
Migration of the northern nations, 1. 388 


Military employments ; whether they ought to be joined with 
civil emp 3 in the ſame perſon, i. 98. Government 


eſtabliſned by the emperors, i. 129. (Men) ought to be 

checked, 8 i. 98, 99 
Militia French, in the earlieſt times of the monarchy, * ii. 378 
Mills (water) | | NS 


Mine of precious ſtones, diſcovered in China; why ſhut up; 
i. 46. Of filver in Spain, ii, 46. In the Pyrenean moun- 
tains, ibid, Of Germany and Hungary, i. 344, and ii. 67. 
Of America, ii. 63, C /eq. and 74. How the Indians ex- 
tract the gold from thence, ii. 64. Calculation of their pro- 
duct, ii. 65. Their uſe, | ibid. & ſeg. 

Minifters abler in monarchies than in deſpotic governments, i. 40. 

They ought not to be judges, ; i. 115 

Minority, long at Rome, i. 71. Why, ibid. 

Minos: his laws; what they ſuppoſe, i. 53. His maritime 
power, 85 li. 33 

Moderation, what it is, i. 33, and 72. Neceſſary in an ariſtdcra- 

: cy, ibid. Of the Romans, in puniſhments, 1 
Modeſty violated in the puniſhment of crimes, among +a certain 
people, and under Tiberius, i. 278. Of flaves, ſecured by 
the laws, i. 346, 347. Natural, „ 

Monarchs, compared to the ſea, i. 23. Happier than deſpotic 

princes, i. 82. Whether they oven to fit in judgment them- 
elves, it. 112, 1134, and 235. How they ought to govern, 


Monarchy : 


i. 289. Regard which they owe to their ſubjects, i. 4 


Monaſterier. „ 
Money: whether the raiſing of it ought to be intruſted to the 


I N D E X. : 


Monarchy: its laws relative to the conſtitution, i. 21, 22. Na- 


ture of its government, ibid. & /eq, Its advantage over re- 
publics, i. 79. And over a deſpotic government, 1. 80. Its 
excellency, ibid. Its diſtinctive properties, i. 176. Its end 
or wiew, i. 215. Its felicity, i. 289. Neceſſity of the inter- 
mediate powers, &c. in a monarchy, i. 21, and 81. Neceſſi- 
ty of a depoſitary of the laws in a monarchy, i. 24, How - 
it is corrupted, i. 165. Conſequences of this corruption, i. 167. 
How it provides for its _— 1. 188. Whether it ought 
to make conqueſts, 1. 202. er the ancients had a right 
idea of it, ii. 231, and 233. How monarckies were form- 
ed, ii. 232. Univerſal, whether it be advantageous to a prince - _ 
to aim at it, i. 190. Ancient monarchies of Greece, i. 
234. How the three ee were there diſtributed, ibid. 
Monarchy of the kings of Rome, i. 236. How the three pow- 
ers were there diſtributed, ibid. French, why hereditary, ii. 
- -* . 
ii. 177 


executive power, i. 228. Its neceſſity, ii. 69, and 70. Its 
uſe, ii. 69, & eg. Ancient of the Athenians, ii. 70. And 
of the Romans, ibid. Ideal and real; definition of each, 
ii. 73. Ideal; why ſubſtituted in the place of real, 1544. 
Real, in what caſe preferable to the other, ibid. (Variations 
of) dangerous, ii. 74, and 89, 90. (Recoining of) its effects 
with regard to the exchange, ii. 87. With regard to the 
ſtate, ii. 89. With regard to the ſpecie, ibid. Altered under 
ſeveral emperors, ii. 94. Proceedings of the Romans with 
reſpe& to money, N F. gl, and 95 
Monks : cauſe of their attachment to their order, i. 59. Of their 
being inclinable to ſeverity, i. 19. Deſtroyed by Henry VIII. 
ü. 143. In what country their inſtitution began, i. 324 
Moemſoons, they prevail in the Indian ſeas, | | ii. 40 
Morality (laws of) recal mankind to themſelves, i. 4. Are agree- 
able to thoſe of religion, | ii. 152 
Morals, never ſo pure in monarchies as in republican governments, 
i. 43. What crimes are prejudicial to them, i. 263, '&& 
ſeg. How they ought to be puniſhed, ibid. Leſs ſtrict now 
than formerly, i. 149, 150. Morals or manners of nations, 
what they are, i. 428. (Change of) cauſe of revolutions, 
Diſtinct from laws and cuſtoms, 1. 428 
Mortmain (lands in) their origin, | ii. 362 
Moſes: wiſdom of his laws, ii. 173. His laws with re to 
Dees, | 2. | ONES - WP 555 
Mother Country; conſidered in relation to its Colony, ii. 61. Its 
trade with the colony, OTA eee ibid. 
Meveable effects; in what they c „ ü. 18. To whom they 
. =_ 


* Mecuntains 


— 


I N D E X. 


Mountains of filver, 


| b $01.00 1 | 1 li, 46 
Murder, how puniſhed among the ancient Greeks, ii. 161 


Maſcowites, why they ſell themſelves, .. . 


5 Ld e 
Maſco vy: its laws an obſtruction to its trade, ii. 96. Its conti. 
tution in regard to the ſucceſſion of the empire, i. 88. (Em- 
perors of) endeavour to moderate their deſpotic power, i. 86 
Myfic; its influence on manners, i. 53, & /egq. On ſouls, i. 57 
Neceſſary among the Greekks 163.56 


fo ns e | 
Nations; how they ought to act towards one another in peace, | 


and war, E . 13 7s 7; Þ 
Navigation, of the ancients, how far it proceeded, ii. 41. Its 
rogreſs, ibid. & ſeg. Of Europe, its influence on the num- 

r of inhabitants of Europe, ii. 139. On rivers forbidden by 

an ancient law of the Gebres, ii. 168 
Negroes: whether we have a right to enſlave them, i. 341. Of 
the coaſt of Africa; what ſort of money they make uſe of, 


| T ii. 
Nero (the emperor) forms a project of aboliſhing, all 1 
314. Whether he aboliſhed the duty of the five and twentieth 
part ariſing from the ſale of ſlaves, i. 301 
Nobility : they are inveſted with the whole authority in an 
ariſtocracy, i. 18. A ſenate is neceſſary among them, biz. 
Functions of this ſenate, ibid. How they reſtrain the people 
in an ariſtocratical government, i. 32. How they may re- 
ſtrain themſelves, ibid. Whether they ought to affect ex- 
ternal diſtinctions, i. 72. Whether it is proper that they 
ſhould collect the taxes in an ariſtocracy, i. 74. Means of 
making them avoid extreme poverty and exorbitant riches, 
i. 76, 77. What ſhare they ought to have in the diſtribution 
of the three powers, i. 221, & ſeg. By whom they ought 
to be tried, i. 226, Diſtinct from the ingenui and the ſlaves, 
i. 358. They are eſſential to a mo y, i. 22. The re- 
lation they ſtand in to the monarch, ibid. What is moſt. 
ſtrongly recommended to them by honor, i. 46, Whether 
they ought to be permitted to trade, i. 75. and ii. 16. They 
are the child and parent of honor, i. 78. 'They are the bond 
that connects the prince and his people, ibid. They are the 
ſupport of the throne, i. 168. French: their ſituation, ii. 
16, 17. Their antiquity, Ls ii. 405 
Noblene/5 requiſite in our virtues, | | i. 42, 43 
Normans : their depredations put an end to the diſputes of the 
clergy and the nobility, | ii. 459 


North, (people of the) compared to thoſe of che ſouth, i. 316, 
_ & Jeg. and 11. 22, 23. Their temperament, i. 316, 318. 
How they are actuated by love, i. 310. They make an 


r am Sn@y9re ue „ 


EN 


| admirable ſtand againſt the Romans, and at length ſubvert 
chat on i. 322. Why ſo much inhabited, * 


3 O. 


Oath, how ally regarded by the "E's 1. 173. (Thiat 
by) in 55 caſe it might be uſed, i. 436. By what laws 
it was authorized, ii. 255» & e. - Maintained by the cler 


| . 263, & /eg. 


Obedience, Aten! in moderate and deſpotic governments, i. 39. 


recommended by honor, in monarchies, i. 45. What limits are 
preſcribed to it by honor, ibid. The moſt paſſive, in what B. 
vernment it is requiſite, i. 30. What it ſuppoſes both in 
that commands, and in him that obeys, 7 
Oeconomy, the ſupport of commerce in r 8 4» 8. (Com- 
merce of) in what it conſiſts, ii. 4. ether it is proper for 
monarchies, Il. 4, 5». Nations that have carried on this com- 
merce, ii. 6. Their origin, ibid. Whether .it is proper_to 
reſtrain this commerce, ii. 7, 8. . * to this 
commerce, | i.g 
O14 men honoured at Sparta, bs et 1. 69 
Oppian law ; the deſign of it, i. 165. eb in the ſenate 
upon the women's inſiſting on the revocation of this law, ibid. 
34 of a deſpotic. Prince, can neither be eluded, nor * 
dicted, 39 
Ofraciſn: ee to what laws it ought to be bei ii. 


213, 214. an Againſt whom it was uſed at Athens, ii. i 
. Seb t did 1 S racaſe ii. 331 
Oxus (river) its ancient ſtate, ii. 2 5 f 26. Why 1 it runs no longer 

into the Caſpian _. 1 ii. 26 

nr TEWEt 5 '3 


Paper; its uſe in re to money, _ . 
Papian (law) enacted under Auguſtus, ii. 1 26, ſoftened by Ti 


rius, ii. 1 at. The deſign o 1 ii. 230 
Paradox of the ancients. in ee to manners W i. z 3 
| | 2g. 


Paraguay, propoſed for a model, „ 
Paramount (lords) how the right of juriſdiction devolved to chem, 
ü. 285, & ſeq. Appeal to their court, i. 290, & /eq. 
Pardon of a criminal, muſt never be mentioned to the king of 
Perſia, i. 30. The power of 2 it, to whom it belongs, 
i. 113. How it is loſt, ibid. Its effects, ibid. (Letters of) 
i. 131 

Parliament (F re what kind of juriſdiction it had formerly, 
ii. 314. Made a permanent, or fixed . ibid, Origin of 
different parliaments, : ibid. 
Paſſions deſcend from father to ſon, S__ 


Patrician: their prerogatives under the kings of Rome, i. 255, 
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_ raiſe the jealouſy of the Plebeians, ibid. Humbled by Servius 

LOG” ea gs oo OO Cap 

Peace: in what caſe it would be the firſt law of nature, i. 5. 
Between the Muſcovites and the Turks; motive which hur- 
ried the Turks to conclude it, i. 85, Between Gelo king 


' ng of 
_ "Syracuſe and the Carthaginians, i. 199. The natural effect of 
A . 1 
Peers were made a party in the appeal, ii. 283. Why, 1514. 

Their fate, if overcome, ji. 284, 285. Appealed of default 
r 5 ü. 291, 292 
Peg: principal points of the religion of this country, ji. 152 


Pen (Mr.) compared to Lycurgus, i. 51. The principal aim of 


Penance, ne Sg: : 3 11.154 
Peneſtes, ſlaves of the Theſſalians 1.55 


People, in a democracy inveſted with the ſovereign power, i. 11. 
What they ought to do of themſelves, i. 12. What by 
miniſters, ibid. They ought to have the chuſing of their mi- 
niſters, i. 13. And of the ſenators, ibid. Their diſcern- 
ment, ibid. and i. 221. Whether they are capable of the 
_ adminiſtration themſelves, i. 14. (The lower ſort of) ought 
to be directed by thoſe of a higher rank, i. 17. They act 
through paſſion, ibid. How the diviſion of the people into 
certain claſſes influences the government, i. 14. Whet er they 
have a right to make laws, and on what occaſion, i. 17. In 
an ariſtocracy, what ſhare they ought to have in the govern- 
ment, i. 18. Of whom they receive the laws, i. 32. They 
ought to know what becomes of the public money, i. 74. 
Difficult for them to be virtuous in a monarchy, i. 34. Under 
a deſpotic prince they are in a ſtate of ſlavery, i. 83, & ſeg. 
Cauſe of their corruption, i. 163. Their ſafety is the ſupreme 
law, Si Pn „ 2 
Pepin: (king) under what pretence he makes himſelf maſter of 
NTeuſtria and Burgundy, 1i. 435. He becomes maſter of the 
bid. His laws in favour of the clergy, ii. 439. 
' Divides his kingdom among his children, 535 
Pepins (the family of the) ſhew a regard to the clergy, ü. 435 
Periecians, manured the land for the Cretans, | — 4 


Perſia (kings of) their orders are irrevocable, i. 39. 8 (Cuſtom 


of) with regard to going out of the kingdom, i. 293 
Perfians; the extent of their empire, ii. 35. Their power reduced - 


py the Greeks, ibid. Their commerce, ii. 35, 36 
Phenicians, their trade; it renders them neceſſary to all other na- 
%% ³˙AA MOINES 
Philo: explication of a paſſage of this author, ' concerning the mar- 
. riages of the Athenians an Lacedzzmonians, e 28 1. 63, 64. 
Phyſicians, puniſhed at Rome for their negligence, i. 339 


P lague, 


5 1 p E XK. 6 


Plague, common in E Tus b. Laws to prevent in ſprendiog: 


1 id, Behaviour o 


in this reſpect, A #bid. 


ao judgment of his an i. 50, and 53. His opinion of mu- 


' fic confirmed by Ariſtotle, i. 54. Of preſents, i. 95. Of che 
venality of employments, i. 100. His complaints in regard to 
trade, ii. 2. What he ſays of trading towns, ii. 1 


Plebeians: they were made . of — raiſed to ablic 


offices at Rome, i. 14. And yet rarely „ibid. and 17. 


At what time they obtained the privilege of judging the 272 


wi, i. 242. How ſnag. made themieives War of the 
rages 


. 241 24 
Plebiſcita; what * were. ON Ii. 244 
Plutarch: his opinion in regard to muſic, | ii, 54 Was he ſays 
of the Thebans, | ter fy 
Poets ſatyrical, puniſhed with death by the decemvirs, - * 128 
Poland: Judgment of its government, i. 21. View or «nd of 
its laws, f 215. Its riches and commerce, 19 
Police: its regulations diſtinet from _ civil 1 i. 220. "The 
. deſign of it, EET "4 
Politeneſs N in our behaviour, 5 Þ; „eben whence it is 
derived, i. 44. When it is moſt . 5 to be found, i. ibid. 
It is as plealing to thoſe by: whom, as to thoſe towards whom, it 
is practiſed, ibid. 
Political law; its Teichen, D 725 Slate, whey it is, i. 8. Power, 
chat it comprehends, ibid. Body, depoſitary of the laws, in a 


monarchy, 1. 24. Laws, diſtin from> the. civil laws and the 


laws of nations. . 216 
Pal — _ relation to the climate, i. 389 . Ocean .6f 
. Whether it is uſeful- to mankind, i. 362. 

Bad cect of polygamy, ibid. & ſeg. When once eſtabliſhed 
in a country, it ought en de kalender ſome 25 
. 201 


tions, 2 Rane 2. 


Rania diſtin f from the empire, o! en. . 179 
Pork forbidden in certain countries, uſed in ochers, . 167 
Port free: uſeful i in an ceconomical commerce. ü. 10 


Dartions or dowries. of n ne! in different goveruments 


. 156 

Portagurſe : they: Sion the mad ſhore point "af Africa, ii. 
59. Their trade to . nen ine: N meet the; Spa- 
tarde, 0): 2, 4 60 
Poverty of the people, i ü. 2 5 How many «Gow there are,” ibid. 
Effecis of each. ibiũd. Of the ſuhjecto, — it contributes 
to render families more numerous, ii. 1 15. In abe it con- 
bits, | 1. 19 
A different in a deſpotic prince and a monarch, i. 60. Has 
need of being checked. i. 214. Three ſorts of power in 
- Rate, i. 215. Whether they ought. to be united in the ſame 
Feen or the ſame body, i. 216, Effect of this union, ER 
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1 N D E xX. 


Effect of their diſunion, i. 228. To whom they ought to be 
intruſted, i. 221, G %. How diſtributed in England, i. 
215. & ſeq. How in the Roman n i. 240, 2 7 75 
in the Roman provinces, i. 256, eg. 

Power of reſolving and rejecting, what is underſtood by it, i. 222. 
In whoſe hands it ought to be lodged, ibid. & ſeq. Its uſe, 

ibid. and 227 

Power of rodumpticn's dangerous in an ariſtocracy, i. 77. Uſe- 
| ful in monarchies, i. 78. At what time it could take place, 
i 48 

Brietors + + they deviſe new forms of aQtions, i. 111. They 1 

-  ceed the conſuls as judges, i, 248: How they adminiſtered 
juſtice, i. 249 

Precepts : what is —— by them, ii. 419. Their uſe, 

| ibid. By ant aboliſhed, ii. 420. 'Abuſe made of them, 


ii. 456, & /eg. 


| Protepes of religion, aide from counſels, 3 Ii. 151 


Prerogati ves of the nobility, whether it is proper they ſhould 

be communicated to the common Poop, 1. 78. 

Preſents: uſed in deſpotic 1 739 Odious in 
Law o the 


monarchies and we i. omans upon 

this ſubject, IF Bid, 
Preſumption of the law, i ii. 344. Of the Judges ü. 344, 345 
Price of things: how it may be fixed, . 78 


Pride, is the cauſe of our politeneſs, i. 44. Of courtiers, its 


cauſe, and different degrees, i. 44, 45. Dangerous 3 in N go- 
vernment, 

Priefts, why inſtituted, ii. 174, 17 . r bunden, ald. 
Separate — — reſt oy on wang ibi. 

Primogeniture, 1 | 

Princes, the ſource of all _—_ ina „ ef i. 22. in 1 
their real power co i. 189. Whether it is proper for 
er to engag in neee, 1. 2 Their e in 


= — — Þ ih, 175, and — 5 


e. Roman M $7. nets 
Proceedings at "law forme y public, 


"ſecret, ibid,” Epocha of thi cage, 4.355 
TRL. „„ — 


IN D E X. 

Proceſs between the Portugueſe and Spaniards, on what occaſion, 
ii, 60. By whom e ö ibid. 
Profeſſions : each has its particular lot, i. 315. Whether it is 
7 7 That every ſon ſhould continue in the ſame profeſſion as 
his father, ii. 17. Whether this will make him ſucceed better 

Wo + © "2 abid. 
Proof negative, in what law admitted, ii. 255, & ſeq. and 265. 
| Rejected by the ſpiritual courts, ji. 266, 3 Is the occaſion 
of the cuſtom of judicial combats, ii. 257, and 267. Inſuffici- 
ency of this proof, ii. 263, . eg. 
Propagation of mankind: how it may be encouraged by legiſlators, 
ii. 119. Of religion; obſtacles it may meet with, ii. 187 


Proſcriptions, | 1 
No. public, unknown to the ancients, ii. 304, & /egq. His 
unction, ibid. At what time this office began, ii. 306 
Proſtitution, contrary to propagation, WF ii. 109, & /eg. 
Public (good) in what caſe it ought to take place of that of the 
individual, li. 210 


Puniſhments: their difference in regard to the nobleman, and the 
peaſant, i. 120. In what caſe aboliſhed at Rome, bid. and 
128. Exceſſive, their imperfection, i. 124. They are con- 
nected with the nature of the government, i. 127. Divided 
into three claſſes, i. 129. Their nature ought to be propor- 
tioned to that of the crimes, i. 130, eg. and 262. Pecu- 
8 niary, i. 133. Corporal, ibid. Againſt the incontinency of 
women, i. 153. Of death; why lawful, i. 338. Againſt ce- 
libacy, ii. 128. Againſt unlawful marriages, ii. 131. Differ- 
c ent againſt falſe witneſſes, ii. 334. Reaſon of this difference, 
ö ibid. 2 ſeq. Conduct of legiſlators in reſpect to puniſhments, 
i. 118. Too frequent are the forerunners of revolutions in 
China, ibid. In what countries puniſhments ought to be more 
or leſs ſevere, i. 118, 119. Abuſe that may be made of them, 
i. 122, 123. Of breaking on the wheel, why invented, i. 122. 
Whether it has the deſired effect, ibid. Whether they ought £ 
to be the ſame for thoſe who only rob, and thoſe who add mur- 
der to robbery, i. 131. Their effect, „„ *b 44 480 
| Queſtions in regard to the relation of laws to the principal of go- 
vernment, i, 97. Solution of theſe queſtions, ibid. & yeg. 
Perpetual, what they were, i. 151, and 252, 253. Effet of 
their eſtabliſhment, in regard to the domeſtic tribunal, 1. 151. 
Of fact, by whom determined at Rome, i. 249. Of right, by 
Wphom judged, „ ibid. 
Queſtors, 2 at Rome to adminiſter juſtice, i. 252. What 
ſhare the ſenate had in the nomination of the queſtors, ibid. Of 
1 1 : 
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Rack or torture of criminals; whether it is abſolutely neceſſary, i. 
132. This practice rejected in England, bid. and ii. 334 
Raguſa : how long the magiſtrates of this city continued, in their 


ies, | Wr 

Raillery in the mouth of a monarch is often attended with bad con- 

ſequences, OE | „ 

Reaſons, whether there is a primitive one, i. 2. Of laws; of 

what kind it ought to be, „ B. 343.8 /eq. 

Recalls to the ſucceſſion, inſtituted by the Salic law, i. 403, & Je. 

bp Receivers puniſhed in the ſame manner as the thief, ii. 335, & 
i ſeg. Whether this law is juſt, ibid. 
0 Reconciliations eſtabliſhed by religion, | ii. 160 


Redemption (right of) how eſtabliſhed, „ 
Regal laws at Rome, whether they were proper for the republic, 
Ii. 127. Why preſerved. by the decemvirs, . . ©” © ibid. 
Regiſters public: their original, ii. 322 Called olim, i. 314 
Relations: laws are relations derived from the nature of things, i. 

Wt, i | 1. That of God to the univerſe. i. 2. Of his laws to his wiſ⸗ 
\W dom and power, bid. Of juſtice, antecedent to the laws by 
1 _ which they are eſtabliſned, | | 3 

| | Religion (laws of) remind man of his duty to God, i. 4: (Force 


= 0 — — —prprnne — NY 
— — p—_—__ 


BY of) in a deſpotic government, i. 24, 25, 40, and 86. Cauſe 
1 of this force, ibid. What crimes attack it directly, i. 263. 
HK Its influence on the propagation of the human ſpecies; ii. 134. 
= And on government in general, ii. 146. Falſe religions; 
$::4 which of them may be reckoned the beſt, ii. 144. Chriſtian, 
| what ſort of government is moſt agreeable to it, ii. 147. Ad- 
KB} vantage it has over all others, even in regard to this life, ibid. 

In particular over the Mahometan religion, ibid. Proteſtant, 
what government it is moſt agreeable to, ii. 149. Why it is 
$i! more read in the North, ibid. Of Calvin, ii. 150. Of 
Luther, 4bid. Of the Tartars under Jenghiz Khan, ii. 157. Of 
\ the iſle of Formoſa, ibid. Of the Indians, lid. Mahometan, 
| agreeable to deſpotic government, ii. 147. Falſe ones, are 
| ſometimes corrected by the civil laws, ii. 158. (Laws of) 
| „how they have the effect of civil laws, ii. 161. What the 
1 ought to inſpire, ii. 164. (Social laws of) di. 166. (Tranf- 
- , planting of a) from one country to another, ii. 167. Mo- 
tives of attachment to different religions, ii. 169. (Toleration 
. of) ji. 180. Commanded in certain nations, 11. 187. (Laws 


r ex, —— 
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| of) ſubordinate to the laws of nature, ii. 197. Whether 
41 , they can regulate the civil law, ii. 199. Its mflgence on mar- 


Ri moi. rances, v he her ti ey are permitted in a deſpotic government, 


i. 39. Their uſe in monarchies, | 
| N | Renunciation 


TEN DEERE | 
Renunciation of the ſucceſſion to the crown, 1. 219 
Repreſentatives choſen by the people, i. 220. For what reaſon, 
ibid. Advantage accruing oy thence, ibid Whether they 
. ought to be accountable to their conſtituents, ibid. What they 
ht to be choſen for,Ü„ 8 4. 223 


Republic, is divided into ariſtocracy and democracy, i. 11, 12. 


Definition of each of theſe governments, ibid. How it be- 
comes a monarchy, i. 19. If a ſmall one, whether it can 
often change its» magiſtrates, i. 20, 21. The negle& of its 
laws is a mark of imminent deſtruction, i. 29. Whether the 
people in a republic are always virtuous, i. 41. How it is 
corrupted, 1. 163, Means of remedying its corruption, i. 

172. Its diſtinctive properties, i. 175. Whether it be to 
her advantage to enlarge her territory, ibid. Whether ſhe can 
. Preſerve her conqueſts, i. 257. Trading, an excellent law for 
: her, i. 67. Of Greece, how many ub there were, ibid. 
Spirit of thoſe republics, i. 174. Why they flouriſhed fo 
. Jong, i. 184. Confederate; what is meant by it, i. 183. 
_. Advantages ariſing from it, ibid. Whether one of the con- 
 federate ftates can conclude an alliance without the conſent of 

the others, i. 186. Whether it can make a conqueſt over an- 
| Other, i. 199. Ancient republics, a great fault they were ſub- 

ject to, 1. 220, 221 
Repudiation (right of) granted to men and not to women, i. 

371. Injuſtice of this inequality, ibid. Common at Athens 
between man and wife, i. 373. In what caſe it cannot take 
place, 372. When the Romans made uſe of it. 1. 374. For 
what cauſe the emperors permitted women to ule this privilege, 
Reſcripts of the Roman emperors, ii. 346. Fault found with 
them, ibid. Refuſed by ſome princes, ibid. Aboliſhed and re- 
eſtabliſned. exirtalry £4 bid. and 347 

Retaliation, (puniſhment of) in what. countries it: is moſt uſed, i. 

133. Limitations made therein by the law of the twelve _ 
es, SORT Terre Cn, = 4 ibid, 
Rewealing of conſpiracies, in what caſe neceſſary, i. 280. The 


crime of not revealing puniſhed at Japan, | ibid. 
Newenge forbidden after ſatisfaction received, ii. 386 
Revenues of the ſtate, how they ought to be fixed. i. 205 


Revolution of a ſtare, how it happens, i. 69. Whether it is al- 
ways attended with war, i. 82. Reſtore the laws to their due 


wow, . eee 4H eee 
Rewards exceſſive, mark of the decline of ſtates, i. 96, 97. 
Judgment of thoſe which were granted by certain emperors, ibid. 
Rhodes: end or view of its laws, | i. 215 
Rice IG number of men, foi RIP 
Richelieu: (cardinal) his opinion concerning the choice of mini- 


ſters, i. 34, 35. Inſinuates deſpotic government, i. 80, and 82 
M m 2 Riches: 
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I NID E X. 


Riches: whether they are always the cauſe of the corruption of 
manners, i. 66, 67. In what caſe this happens, ibid. Of 
the Roman people, i. 74. To what uſe they were applied in 
the Greek republics, i. 141. Of a ſtate, their effect and cauſe, 
i. 296, 297. and ii. 25. Of women, the cauſe of luxury, 
| 9 5 | | *- BE. Þ 32 
Ripuarian Franks: their law different from that of the Salian 
Franks, 8 5 een 7 nen 
Robbery : how puniſhed at Rome in freemen, ii. 335. And in 
ſlaves, ii. 337. Open, puniſhed differently from the private, 
14. 336, Se. Reaſon and origin of this proceeding, ii. 337, 
5 WE. a 47. 


3  & eg 

Robe, See Gown, 

Romans, how divided by Servius Tullius, i. 14. How they 
ſecure their liberty, i. 240. They loſe their liberty under 
the decemvirs, i. 243. How they recover it, ibid. Parti- 
cular cauſes that procured and aſcertained their liberty, 1. 285, 
286. They retire to the Janiculum, and upon what occaſion, 

- 3, 286. Their laws in regard to divorce, i. 373. Force of an 
oath among theſe people, i. 173. Their genius with reſpect to 

maritime affairs, ii. 49. With reſpe& to commerce, ibid. Mo- 

tives of their wars againſt the Carthaginians, ii. 49, 50. Their 
political conſtitution contrary to commerce, ii. 50 Ex- 
tent of their empire, ii. 51. They avoid trading with Barba- 
rians, it. Their internal and external commerce, ii. .52, & 
ſeg. Their proceedings with reſpect to money, ii. 91. In what 
circumſtances they changed the value of their ſpecie, ii. 93. 
Their laws on uſury and lending at intereſt, ii. 103, Ef /eg. 
State and number of the ſeven migions before they were con- 
uered, ii. 122. Effects of their conquering the univerſe, ibid. 
heir laws to promote the propagation off the human ſpecies, 

1. 123. Their deſtruction plunges the univerſe once more into 
barbariſm, ii. 137. Their laws on ſucceſſions, 222. From whence 
they are derived, 76d. & ſeg. They ſhew themſelves wiſer than 
the Greeks in the puniſhment of tyrants, i. 282, How they 
put a ſtop to the devaſtations of the Barbarians, ii. 355. Their 

ſituation under the Franks, | © ii. 358 

Nome: the number of citizens that compoſed its meetings, was 
not fixed; inconveniency which thence aroſe, i. 12. Was at 

- firſt a friend of ariſtocracy, i. 19. How judgment was pro- 
nounced in this city in criminal matters, i. 110. View of its 
government, i. 214. Its ſtate under the kings, i. 236, &. ſeg. 

And after their expulſion, wr vs 24-0 tran 


Romulus : his laws in regard to the expoſing of children, ü. 135, 
Rules by which the world is governed, i. 2. What theſe are, 
- #bid, General, in regard to commerce, | 
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I N D E X. 
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| Sacred (laws) allowed the plebeians the privilege af chuſing tri- 


ij. 200 


bunes, 


Sacrileges ſimple, puniſhments eſtabliſhed againſt them, i. 26 


cret, whether they ought to be puniſhed, ibid. Bad applicati- - 


on of the name of ſacrilege, | i. 270, 271 
Salic lands: what is underſtood by them, i. 402, e. Whe- 
ther they are the ſame thing as fiefs, 1. 407 
Salic laws: explication of a paſſage of theſe laws, i. 401, S ſeg. 

At what time they were compiled, ii. 233. Changes they re- 

.Ceived, ibid. & /eq. Difference between them — the laws of 

the Viſgoths, Sc. ü. 238. Whether they were eſtabliſhed in 

Burgundy and among the Goths, ii. 242, & ſeq. 
Salt: trade with it in Africa, ii 


Samnites : how they made ſo long a ſtand againſt the Romans, 1. 


50. Their origin, i. 157. A cuſtom of theirs with * to 
| | ibid. 


marriage, | 
Saracens invade Gaul. ; ii. 246, 247 
Sardinia (king of) his behaviour to thoſe who refuſed to accept 

of public employments, | 8 i. 97 
Sardinia iſland: its ancient ſtate, i. 388, 389. And under the 

Carthaginians, | : | x ibld. 
Satigfactiont ordained by the laws of the Barbarians, ii. 382, & /eq. 


Laws againſt thoſe who refuſe to give or to accept of ſatisfaQtion, 


ii. 385, 386. See Compoſetion. "2 
Savages extremely timid, L 5 
Saxons : their laws in regard to the ſatisfaction for injuries, ii. 72. 

Laws given them by Charlemain, i. 234. Their * 

ii. 2 
Scarcity relative of gold and ſilver, ii. 78, 79. Effet of this 

ſcarcity, ii, 79, 80. Real, | . 79 

School of honour, where it is. i. 42 


Sea, Caſpian; what the ancients thought of it, ii. 38. Red, 


what people traded there, ii. 28. Indian, when diſcovered, ii. 


28; 29. Seleucidian, ii. 37. Of Antiochus, ibid. 
Security of the ſubject; on what laws it depends, i. 261. Crimes 
that diſturb it, how puniſhed, _ 1. 263 


Seizing of the perſons of merchants : law of Solon upon this ſub- 
-. JeR, ii. 13. Whether this be a good law, ibid. In what caſe 


it is right, ibid. 


Seleucus Nicator ; what project he formed: this project 28 

"hy. | : . 1h, 2 7 27 
Semiramis: concluſion which may be drawn from her immenſe trea- 
ſures, NE: Es | 
Senate: neceſſary in a democracy, i. 13. Whether it is proper 
that they ſhould have the power to enact laws, i. 17. Of 


M m 3 Romey 


„ 


IN DE X. 
Rome, how their decrees had the force of a perpetual law, i. 
18. Their authority under the kings, 1. 237. And after 
their expulſion, i. 345. Of Athens, difing from the Areopagus, 
i. 69. Of Syracuſe, þ. 7 GL 1. 162 

Senators: whether they ought to have a right of replacing the de- 
ficient members of the ſenate, i. 19. Whether they ought to 
be for life, — 8 | | i. 70 

Seniority or primogeniture (right of) ought not to take place in an 
ariſtocracy. i. 77. How it was eſtabliſned among the Franks, 


i | ii. 47 
4 Service (double) of the vaſſals to their counts, * 65 
| Servitude. See Slavery. e | a | 
Servitudes : they were common in France. ii. 360, & Je. 
Servius Tul ius: diviſion he made of the Roman people, i. 14. He 
alters the conſtitution of Rome, j. 237 
Sexes (the difference of) invites mankind to aſſociate, i. 6. Their 
inequality relative to climates, © | i. 358 
Shame: its effect upon mankind, 1. 122, and 134 


Shipaurecꝭ and eſcheatage (the right of) how eſtabliſhed, ii. 54 
Ships. See Veſſels. ; | | ; 
Siam: what notion its inhabitants have of the ſupreme good, i. 
; 323 
Signer grand) See Sultan. | 
Sinking fund, | 11. 99 
Sixtus Quintus: whether he did right in reviving the public accuſa- 
tion of adultery, | 1. 152 
Slavery: how many ſorts there are, i. 345. Civil, what it is, i. 
336. Under what government it is molt tolerable, ibid. 
Contrary both to the civil law and that of nature, i. 339. 
(Right of) irs origin, i. 337, & /eg. and 342. Political, its 
influence on civil ſlavery, i. 342. Uſeleſs amongſt us, and 
why, i. 343, & ſeq. (Abyte of) i. 346. Of the Helotes, 
3:5. Why natural to ſouthern nations, i. 377, 378, and ii. 
23. Domeſtic, in what it conſiſts, i. 358. Of women, is 
connected with deſpotic government, i. 365. Why, ibid. & 
' ſeg. Of Aſia compared with the liberty of Europe, i. 384, & 
4e. Cauſe of both, NY | ibid, 
Slaves: whether there are any by nature, i. 343. Whether 
there is any one virtue belonging to them, i. 47, and 336. 
Great. number of them, dangerous, i. 347, and 354. The 
arming of ſlaves in what caſe dangerous, i. 348. Plato's 
Jaws deprive them of the privilege of natural defence, ji. 191. 
Puniſhed by the Roman laws for the murder of their maſter, 
though they had. no concern in it, i. 351. Freed, in order to ac- 
cuſe their maſter,” i. 278, & ſeq. They could not be wit- | 
neſſes, ibid. Effects of the lenity of their maſters towards 
. * thu, i. 350. What was the cauſe of the war of the ſlaves, 
e 5 | Frag e eee 590) Lok or bigs: 
Slowneſs 


* 


Shwneſs. of execution, when uſeful, zi. 80, and 112 
Smuggling : what renders it common, i. 302. Puniſhments againſt 

it, why ſo rigorous,” ibid. How and why puniſhed in Japan, 

| | | 4. 30 

Society: how men are inclined to live in ſociety, i. 6. Effect of 
ſociety, eſtabliſhed amongſt men, i. 7. The. political law eſta- 
blithed in every ſociety, ibid. Among ſavages, i. 393, G. 
Among Barbarians, | 34-1 
Soil: its influence on laws, 1 i. 386 
Soldiers: had the privileges of married men at Rome. ii. 132 
Solomon: what ſort of people he employed in navigation, ii. 28. 
How long his fleets were upon their voyage, ii. 29 
Solon: diviſion he made of the people of Athens, i. 15. His 
regulations for the election of the magiſtrates of Athens, i. 16. 
His laws on teſtaments, i. 62. On idleneſs, i. 68. On thoſe 
who eſpouſed neither ſide in public inſurrections, ii. 328. Re- 
flection on the latter, ibid, & /eg. His judgment of his own 
laws, | | i. 435 
Sapbi of Perſia, dethroned in our days, why, h i. 38 
Sovereign, in what government he may be a judge, i. 111. eg. 
Soul: its immortality, by whom denied and defended, 11. 161. 
How far propagated among certain people, ii. 163, 164. Con- 

ſequence that has been drawn from it, e ii. 162 
South (people of the) compared to thoſe of the north, i. 317, & 
ſeq. How they are affected by love, i. 319, Ce. Contra- 
dictions in their character, gz DT 
Spain (old) opinion of the, ancients. concerning its riches, ii. 46. 
What we are to think thereof, ibid. Its ſilver mines, the profits 
ariſing from them, ibid. Her conqueſts in America, ii. 60. 
What ſhe did to preſerve them, i. 178. Whether her con- 
ueſts have increaſed her power, it. 63, & /eg. Her trade to 
% Weſt-Indies, ii 68. She attempted to eſtabliſh arbitrary 
power in Flanders, but miſcarried, 1. 178. Alaw publiſhed in 
Spain in 1740. Judgment of this law, . ii. 12 
Spaniards: their devaſtations in, America, i. 51. Their character 
and honeſty, i. 423. Their conduct towards the Mexicans 

and the Indians, e age 1 198, and ii. 112 
Sparta. See Lacedæmonians. RW 
Spectacles public: the influence they had on the Roman people, 
. . A 3 | K | TIES © 1. 244 

Speeches indiſcreet, puniſhed as high treaſon, 1. 275. Behaviout | 
of ſome emperors upon this ſubje VVV 276 
: Spies: whether they are neceſſary in a monarchy, | I. 287 
| Spirit general of a nation, what it is, i. 116, 117. How it ought 
to be reſpected, i. 117. Of commerce, its effect upon man- 
| kind, i. 2. Of the laws of Japan, i. 125. Of the Roman ſe- 
| nate, 126. Of equality, contrary to the ſpirit of extreme equa- 
? lity, i. 162, in what they both conſiſt, 2 
8 ; | M m 4 States, 


- 


| PPP RR 7 
States, marks of their proſperity, ii. 71. They may alter, and 
how many ways, i. 239. They have each a particular view, 


| . 
Sterility of lands, its effects, i. 389 
Stick. See Baſton. | ya 
Stoicks : praiſe of this ſeQ, | ii. 153 
Strabo: what he ſays in regard to the marriages between brother 
and ſiſter at Sparta, | i. 64 
2 are inclined to love their prince, „ 


Subordination of young people to old men, uſeful for the preſer- 
vation of morals, 1, 70. Of citizens to magiſtrates, gives force 
to the laws, zbi4, Of children to their parents, 1. 171 

Subſidies, See Taxes. | Pet 

Subſtitution, dangerous in an ariſtocracy, i. 77. Its influence on 
commerce, i. 78. Vulgar, i. 437. Pupillary, ibid. In uſe 
among the Romans, 11. 332 

Subtilty: a fault to be avoided in the compoſing of laws, ii. 343 

2 to the empire, whether it is fixed in a deſpotic govern- 
ment, i. 88. Judgment of the conduct which a prince who 

ſucceeds to the crown in a deſpotic country, obſerves towards 
his brothers, i. 89. Which is the beſt order of ſucceſſion, i. 
88, & eg. Order of ſucceſſion in monarchies, ii. 212. On 
what law it is founded, zb. Whether it may ſometimes be 
changed, ii. 218. To the crown of France, confined to the 
male line by the Salic law, i. 407, 408. To fiefs, how regu- 
lated, _ | . ii. 468. & /eg. 

Suffrages, two ways of giving them, i. 15. Whether they 
ought to be public or ſecret, i. 16. How thoſe of the nobility 
— the ſenators ought to be given, i. 17. Given for money, 

| = | „ 3 38 

Suicide : how puniſhed among the Greeks and Romans, ii. 332. 
Motive of both, zb:z. eg. Common under the firſt Roman 
emperors, ii. 333. Laws againſt ſuicide, i. 330. Frequent 
in England, | „„ 

Sultan, or grand ſignor, whether he is obliged to keep his word, 
i. 39. His right of three per cent. on the value of inheritances, 
i. 87. Reflection on the cruel juſtice of ſome Sultans, i. 11 

Summons perſonal of the lord before the ſovereign, when it too 
place, ii. 299. When it ceaſed, | ibid. 

Sumptuary (laws): in democracies put a ſtop to luxury, i. 139. In 

ariſtocracies, 1. 140. In monarchies, 1. 141. In what caſe 
they are uſeleſs, i. 142, & /eg. Of Arragon, i. 143. Of 


Sweden, i. 144. Of the Romans, L rs 

Superſtition: its power, | RR, 
 Sylla: judgment of his laws, _ = +, #1 4 

Syracu/e: its misfortune, i. 161, & ſeq, Cauſe of its corruption, 


i. 163 
| Syria 


328. With regard to robbers, 


„ INDE 
Syria (kings of) what trade they chuſe, ii. 37. Their conduct to- 
wards the Jews different from that of Alexander, i. 207 


1 5 


Tables (laws of the twelve) too cruel, 1 127, & fe. Regula- 


tion of theſe laws with regard to appeals to the people, i. 
250. Whether they had regulated the lending of 3 upon 
intereſt, ii. 105. Their regulations with regard to debtors, ii. 
5 ii. 340 

Tacitus: bis miſtake in regard to the lending of money upon 1 2 
tereſt, ET. Es ii. 105 
Targuin the proud, how he raiſed himſelf to the throne, i. 238. 
The conduct he obſerved, and the effect thereof, Fi had. 
Tartars aſcend the throne of China, i. 209, Means they uſe to 
| Preſerve it, ibid. & ſeg. Effect of their conqueſt with regard 
to themſelves, i. 382. And with regard to the conquered 
country, 26:4. & /eg. Their law of nations, i. 400. Changes 
which their devaſtations have cauſed in Aſia, ii. 26 
Taxes: order neceſſary in raiſing them, i. 79. How they were 
| raiſed at Rome, i. 258. Greatneſs of taxes, whether in itſelf 
good, i. 296. On what it depends, i. 303. Taxes in 
countries where pure villianage is eſtabliſhed, i. 297. Taxes 
in countries where pure villianage is not eſtabliſned, i. 299. 
Their proportion to liberty, i. 305. And to deſpotic power, 
ibid. K what government they are capable of increaſe, i. 
307. Exceſſive, their original, i. 308, & /g. Their effect 
ibid. Exempting from taxes, how practiſed in Aſia and 
Europe, i. 311, %. Whether the Barbarians paid any 
for their lands, under the kings of the Franks, ii. 363, & ſeg. 
What taxes the Barbarians raiſed upon the conquer ople, 
ii. 365, Perſonal tax, i. 299. Proportion to be obſerved 
therein, ibid. To what government it is moſt agents, i. .307- 
Taxes on merchandizes, i. 499, ee. Method of collecting 
them, i. 300, & ſeg. Proportion to be obſerved therein, 1. 
302. Advantageous to the ſtate, i, 307, &. Taxes on li- 
quors, differently raiſed in different kingdoms, i. 301. Taxes 
on civil contracts, or ſtzmp duties, reflection on this tax, i. 
303. Danger there is ſometimes in taxing the value of mer- 
chandizes, ii. 77. Faults that ought to be avoided in the raiſing 


of taxes in an ariſtocracy, 1. 73 
Temper ſociable, its effects, £421 


Temples: their origin, ii. 172. Their effect with regard to religi- 
on, | i. 172, 173 
Teſlament or will, forbidden among the primitive Romans, ii. 
224. Afﬀeerwards permitted, ibid. With what formalities, 
ibid. Of the Roman foldiers, ii. 225, & /eqg. To what 
perſons it was forbidden, ii, 226, & /eq, Stile uſed by the 
I : Romans 


* 


Romans in their teſtaments, ii. 227. In what caſe it was valid, 
ibid. In what not, ibid. When permitted among the Athe- 


nians, . 11. 225 
Thebans: what they did to ſoften the manners of their youth, 
3 ; 5 "FE 
Theologians: their opinion concerning uſury and commerce, 
| . 

Theophilus (the emperor) orders a ſhip to be burnt that had been 
laden with merchandizes for his wiſe, ii. 15 
Theophraſtus : his opinion in regard to muſic, Ws 


Thoughts: puniſhed as overt acts, 23 
Tiberius oppoſes the reformation of luxury, i. 142. His beha- 
viour in regard to ſome Roman ladies guilty of adultery, i. 
154. He revives the domeſtic tribunal, ibi4. He orders 
ſpecie to be given out of the treaſury to thoſe who wanted it, 
upon binding their lands, ii. 71. He adds to the rigour of 
the Papian law, ii. 128, & ſeq, 
Tithes impoſed on thoſe who were ſeized of church lands, ii. 440, 
eg. Their eſtabliſhment, ii. 441, & /eg. Oppoſition they 
met with, ii. 443. Their antiquity, ibid. Their application, 


| | U. 444 
Trade, See Commerce. „ | 
Trangquillity of the ſubject: how thoſe crimes, which diſturb it, 

ought to be puniſhed, | i. 265 
Treaſure (the king's) . 
Trial by combat or legal duel: by what laws admitted, 1i. 256. 

Its origin, ibid. & ſeg. and 262. Particular laws upon this 

ſubject, ii. 258, 263, and 275. How it gained ground, ii. 

262. It pleaſes the taſte of the nobility, ii. 265. Cauſe of 
the diſuſe of the Salic and Roman laws, ii. 268. Its influence 
on the juriſprudence of thoſe days, ibid. and 275. Forma- 
lities obſerve therein, ii. 269, & eg. and 300. Bounds pre- 
ſcribed to this uſage, ii. 278. In what caſe they could not in- 

fiſt upon it, ibid, At what age they were allowed to fight, ii. 

283, Between the party and one of the. witneſſes, 11. 282. 

In what manner it was aboliſhed,  - * "204 

Trial by boiling water, or ordeal, admitted among the Salic 

Franks with reſtrictions, ii. 258. In what caſe it was uſed, © 

ii. 262. Formalities obſerved therein, ij 261. Reflections 

on theſe trials, ii. 262, Changes they received, ii. 207, 268 
Trial or proof by witneſſes, ii. 322. How it was reſtrained, ibid. 

See Judgments. *** 

Tribunals,. or courts of judicature, in what government neceſſary, 

i. 115. Foundation of the contraſt that is generally obſerved 
between the prince's council and the ordinary tribunals, ibid. 
' & /eq. Domeſtic, uſed by the Romans, i. 140. The deſign 

of them, i. 150. Their forms, ibid. Cauſe of their ſuppreſſi- 

7 Gas gs LI > 1. 51 
Tribunes 


2 


| I N D E X. 3 
Tribunes of the people, neceſſary in an ariſtocracy, i. 75. Cice- 


ro's opinion upon this ſubject, i. 81. At what time they were 
eſtabliſhed, i. 242. Their functions ibid. 


Tribunes (military) at Wy" time eſtabliſhed, — 1247. 8 
Tribute. See Taxes. 


Troops regular, whether 1 it is advantageous to maintain a ſtandin 


body of them, 
Traces eſtabliſhed by religion, 


T ruth neceſſary in converſation, i. 43. Whether fi its own. nie, 


ibid. 
Tarky: whether it be true that juſtice 1s | adminiſtered better there 


than in other countries, i. 107 
Turnaments: their effect with regard to Fe i." 275 
Tutelage, or guardianſhip, in what caſe it ought” to be given to. 

the mother oO PINE, 1. 437+ In what caſe to'the next _ 
Tyranny : the Romans get rid of their tyrants, without _ able 

to ſhake off the yoke of tyranny, 29 
Tyrants: how they raiſe themſelves 'upon the ruins of a repablicy 

1. 161. Puniſhed by the Greeks, A 74136 BBs 
Tyre, the nature of its commerce, ii. 4, awd 27. Its ſettlements 

on the coaſts of the ocean, ibid. Its colonies, ibid. Rival of 

every trading anden | „ 
V. 

Valerian (law) the deſign of it, i. 120, 121, and 250. Miſunder- 

ſtood in the affair Coriolanus, ibid. Effet of 1 it with regard 

to the government. . | i. 251 

Valette (duke of) judged by Lewis XIII. i. 113 

Value reciprocal of money, and of the things it $gvikies, Bo 71. 

Double of ſilver, ii. 79. Poſitive and rr 4-1 ü. 80. Manner 

of fixing the relative value, ae 
Vanity uſefal to government, 9 .: i. 421 
Vaſſalage, its origin, ii. 351. a its nature before 

the fiefs became CY, ii. 465, ha fee. What i it was after- 
wards, wy +: $a 
Vaſfals, their auty to their lords, ji. 286, & 7 77: What they 
were among the ancient Germans, ji. 352. Single combat 
between a vaſſal and his 3 287. : 2 Ne pleaded 
againſt their lords, ii. 292. Penalty again e who appealed 
cheir lord wrongfully, ii. 293. Of biſhops, by whom led 
into the field, ii. 377. Great vaffals, ii. 297. Rear vaſ- 
ſals, ibid. At what time they were excuſed from going to the 

aſſembly, i ii. 467. The-king's vaſſals who they were, i. 374. 

The eſtates they were eee to > poſſeſs, ibid. Their mili- 

ſervice, 1 By 377 
Pegetables conform better than brutes to the laws of nature, 1. 4 


Venice, 


1. 310 
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Venice, republic, ſtands in need of a permanent magiſlracy, i. 
20, and 76, What kind of magiſtracy this is, i. 17. Mode- 
ration preſcribed by the laws to the nobility of this repub- 
lic, i. 141. Diſtribution of the three powers in this — ic. 
i. 218, Its commerce with the Eaſt-Indies, how it dropped, 


5 11. 89 
Pefels or ſhips, our manner of computing their burthen, different 
from that of the ancients, ii. 23. Of the Indies and the Red 
Sea, different from thoſe of the Greeks or Romans, ii. 29. 
Effect of this difference, ibid. & ſeg. Of the Indies, compar- 
ed to thoſe at preſent made uſe of, ii. 30. Their mechaniſm 
different according to the different ports, ibid. Calculation of 
the lading of a veſſel by its 3 ii. 31 
Veſtal virgins, enjoy the rights of children, Ul. 132 
Victory; its aim, r 4 1. 7 
Villains; their manner of fighting, i. 271. and 276. Whether 
they could appeal their lord's court of falſe judgment, ii. 298. 
In what caſe they had this privilege, bid. 
Villainage ; at what time it was eſtabliſned, i. 295, and 358. 
Whether there was any general regulation to eſtabliſh it, 


—_ 


3 ü. 354 
Vines pulled up in Gaul, ii. 5 1. Replanted, bid. They em- 
ploy a great many men, ii. 117 


Virtue is the principle of a popular government, i 28. Want 
of virtue among the Romans, the cauſe of their ſlavery, i. 
29. The only ſupport known by the Greek legiſlators, of a 

popular government, ibdd. Effect of the want of this virtue, 
i. 30. Neceſſary in an ariſtocracy, i. 31, & %. Whether 
it is the principle of a monarchical government, i. 33. What 

- virtues we are taught by education in a monarchy, i. 43. 
Whether ſlaves can have any ſhare of it, i. 47. What is 
meant by this word, i. 48, and 58. Whether it is found 
with inequality, i. 72. Its effect with regard to puniſhments, 

| : 120 

Viſigorhs: their laws on commerce, ii. 55. On adultery, ii. 215. 

8 in their laws, ii. 234, & /eq. Judgment of their laws, 


it. 230. They were preſerved in Spain, ii. 245 
Uniformity : in what things it is neceſſary, ii. 347 
Dion among the noble families, neceſlary in an ariſtocracy, 


1. 77 


{Js law) the purport of it, 1. 194, Its epocha, ii. 228. 


The remains of it, ibid. Supported by Cato the elder, ii. 
229. The deſign of it, :6:4. How obſerved, ji. 231 
Volga: miſtake of the ancients with regard to this river, ii. 38 


_ -Ujury: why natural in deſpotic governments, i. 91. Confounded + 


with commerce, ii. 56. Is lowered after the diſcovery of 
the Indies, ii. 75. What naturalized it at Rome, ii. 103. 


Arbitrary among the Romans, ibid. & fg. Ordinary * 
8 7 rl 


CCT 
of uſury among them, ii. 104, 105. Diſturbance it made 
| i. 103, 104. Laws upon this ſubject, ii. 104, 106. The 


laws which forbid. it, are not favourable to thoſe who want to 
borrow, | | | ii. 106 


* ve" an * of) 9 man, as that of his weakneſs, 
. e poor, how a ſtate may ſupply th 3 
War betwixt diffrent nations, —— 3 7 2 Ys 
the individuals of a ſociety, ibid. Cauſe of the laws eſtabliſhe 
amongſt mankind, ibid. Civil, whether it is always attend 
with a revolution, i. 82. Its object, i. 7. Oftener permitted 
to ſmall than to large ſocieties, i. 194. (Right of) from whence 
derived, Ls TO ©. thid. 
Weakneſs, the firſt ſenſation of man, - conſidered before the eſta- 
bliſhment of ſociety, i. 5. Of neighbouring ſtates, not to 
make uſe of it in order to precipitate their ruin, i. 192 
Will: the conjunction of wills is neceſſary to form . a civil 
ſtate, i. 8. Of the ſovereign is the ſovereign himſelf, i. 12. 
Of a deſpotic prince, ought infallibly to produce its effect, 


1. 
Will. See Teſtament. 1 
Winds (trade) the ancients made uſe of them, as of a kind of com- 


8, | ii. 40 
Wine, forbidden in Arabia, i. 327. And why, ibid. To 
what country it is agreeable, zb:i4. (Exceſs of) differently 
uniſhed, i. 327, 328. Sending it to Barbarians, forbidden 
y the Romans, ii. 51. A tax upon wine, raiſed by Chilperic, 
| | ii. 36 
Witneſſes: in what manner they were rejected at the time of 4. 
dicial combats, ii. 281. How they avoided fighting, ibid. 
How many are required in reaſon to condemn a man, Ii. 362, 
Falſe, how puniſhed, _ | ti. 234, & ſeg. 
Women: their conditiou in a monarchy, i. 148. In deſpotic 
governments. bf. Their conduct, how -careful-the-Greeks 
were of it, i. 149. To whom the tutelage of women was 
given among the Romans, i. 152. And among the Germans, 
ibid. When it expired, ii. 128. Their diſſolute conduct a pre- 
tence for accuſations againſt the great, 1. 1 $5: Their frugality, 
laws made at Rome to preſerve it, ibid. Whether they ought 


to have the government of families, i. 158. Whether they 


are fit to govern an empire, ibid. Cuſtoms, of the dies upon 
this ſubject, ibid. Example of ſtates governed by women, 291d. 
They paſs. into the family of the huſband, ii. 110. Whether 
this be an univerſal cuſtom, ibid. A law which hinders, them 
from inheriting, ii. 194, & /eg. From whence derived, ibid. 
In what cafe = inherited, ii. 223,  & /eg, and 229, * 444. 
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Their confinement, neceſſary in the Eaſt, i. 364. Its influence 
on their morals, i. 366. Indian women, their wantonneſs, i. 
368. Different orders of married women, ii. 111. Women 

chat burn themſelves at the death of their huſbands, ii. 164. 
Lent by their huſpands to another man, ii. 215. In what caſe, 
when they heard no tidings of their huſbands, they were allow- 
ed to marry again, ii. 200. They were not allowed to fight, 

FB. 279. Nor to appeal to a judicial combat without. the au- 
thority of their huſbands, AT ibid. & fig. 

Words. See Speeches. e e, 46 AIR 5 * 

World: whether its laws are invariable, and why, i. 2. The 

intelligent world does not follow its laws exactly, i. 3. Phyſi- 
cal world, | ene Halls 

Worſhip, (external) its influence on religion, ii. 191, 172. Its 
magnificence relative to the luxury of the ſtate, ii. 178. Its pu- 
rity independent'of its magnificence, en 952 4,000 

Writings ſatyrical, puniſhed by the decemvirs, i. 128. And by 
the emperors, i. 277. In what light they are looked upon in — 

| : ibid. 
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ſerent governments, 
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2. The PRINCIPLES of NATURAL LAW: In 
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c. The MATHEMATICAL REPOSITORY. Con- 
taining. Analytical Solutions of Five Hundred Queſtions, moſt! 
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: N. B. This Book contains a great Variety of Examples, work - 
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of M. Ds La CAILLE, Member. of the Royal Academy of Sciences 
at Paris. By Jon RopzxTson, F R. S. With additions and 
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GION. Tranſlated from the French, by the Reverend Mr. 
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mmph over old age and the grave: wherein a Method is ny 
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cret is revealed, ſupported by numerous Authorities. The Whole 
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Relations. Price 25. . 6d. ſewed. | 
132. MEMOIRS of a Man of Honour; containin an exact De- 
ſeription of the polite Aſſemblies at Paris: their Modes of Con- 
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